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ACCESSIBILITY
INDEPENDENCE

OUR VALUES
CONFIDENTIALITY

PURPOSE
We resolve non-bank 

financial services 
disputes,  in a fair and 

accessible way, to uphold 
good  practice in the 

financial services 
industry.

We strive to protect and 
respect all

information we receive 
and treat it with the 
privacy it deserves.

In executing our 
purpose our behaviour 

is guided by the 
principles of 

Independence, 
Accessibility and 
Confidentiality.

We provide a service 
accessible to all and our 

processes are less 
formal and easy to 

grasp.

We handle complaints 
without taking sides 

and only consider what 
is fair and reasonable in 

each case.
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Foreword 2017/2018
Since we started interacting with 
the public in February 2016, the 
office of the Ombudsman has not 
only received an   increased 
number of complaints but has also 
introduced new ways to resolve 
complaints which have borne fruit 
in the period 2017/2018.

Amongst other notable changes 
that took place in this period, we 
undertook a successful rebranding 
campaign in July 2017 that gave 
birth to our new logo, the coining 
of our siSwati name ‘Umlamuli 
wetindzaba tetimali’, our pay off 
line: Free, Fair, For all,  the redesign 
of our website, as well as a step up 
onto social media platforms. 
Undoubtedly, these changes led to 
a spark in public awareness and  
an increase in inquiries that later 
led to valid complaints.
 

Free-Fair-For all
Our pay off line speaks to the cost 
free service we provide to all 
complainants (consumers of 
financial services); our role as an 
independent organisation in 
reaching conclusions without 
taking sides, and providing an 
accessible service to all, regardless 
of the background.

Much is to be said about the 
strategy training we undertook in 
the August 2017 that spawned our 
purpose (mission), our intent 
(vision) and gave direction to our 
outreach project along with 
process mapping.
 
As part of our commitment to 
consumer education we 
undertook over 30 outreaches at 
the eSwatini International Trade 
fair, Army Barracks, the Financial 
Services Marathon and roadshows 
in Piggs Peak and Nhlangano,  
large employers within the sugar 
belt, at hospitals, Royal 
Residences, at Buganu, in 
Mayiwane Inkhundla with the 
Federation of Organizations of 
Disabled Persons in Swaziland 
(FODSWA) and a lot more. 

In terms of staff development we 
built capacity in customer service, 
technical skills in mediation and 
facilitation to achieve earlier 
settlement in disputes, as well as IT 
capabilities to ensure the efficient 
use of case management tools and 
leaner practices.

Through the forging of key 
strategic partnerships we were 
able to decentralise our 
complaints receiving function and 
enhance accessibility to our 
services. Without the unbridled 
support of the FSRA and other 
sister organisations both locally 
and internationally we would not 
have progressed this far. We would 
like to personally thank the team 
behind the Ombudsman for all the 
commitment and hard work 
amidst a transformational period 
and look forward to the next year 
having full appreciation of our 
preparedness to execute our 
mandate more effectively due to 
this year’s efforts.

Nondumiso Simelane, 
Ombudsman   

Our new logo:
Our new logo comprises of a 
united people symbol depicting 
our stakeholders (left). The line in 
the middle shows our impartiality 
as an independent body; whereas 
the shield (right) potrays our role 
under the financial services laws in 
protecting the public from bad 
conduct.



The Office of the Ombudsman of 
Financial Services was established 

through appointment of the 
OMBUDSMAN in terms of section 74 (1) 

of the Financial Services Regulatory 
Authority Act, No. 2 of 2010 (the Act), 

with a mandate to enable certain 
disputes in the non-bank financial 

services industry to be resolved quickly 
and with minimum formality.

It is funded in terms of section 74 (3) (i) 
and (j) of the Act by way of levies 

imposed and collected from non-bank 
Financial Services Providers (FSPs) by the 
Financial Services Regulatory Authority 

Board (the Board).



The Office of the Ombudsman of 
Financial Services was established 
through appointment of the 
OMBUDSMAN in terms of section 74 (1) 
of the Financial Services Regulatory 
Authority Act, No. 2 of 2010, with a 
mandate to enable certain disputes in 
the non-bank financial services industry 
to be resolved quickly and with 
minimum formality.

It is funded in terms of section 74 (3) (i) 
and (j) of the Act by way of levies 
imposed and collected from non-bank 
Financial Services Providers (FSP's) by 
the Financial Services Regulatory 
Authority Board (the Board).
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The Office of the Ombudsman of Financial Services is an independent body whose purpose is to 
receive, investigate and make binding decisions on complaints against authorised non-bank 
financial services providers (FSPs) licensed by the Financial Services Regulatory Authority (FSRA).

The services of the Ombudsman are free and accessible to all consumers of financial services 
products.

In terms of Section 75 of the Financial Services Regulatory Authority Act 2010, where a matter 
has not been settled between an FSP and a Complainant the Ombudsman will make a final 
decision that will be binding.

In terms of its mandate, the Ombudsman has the following functions:

• To assess, facilitate, conciliate, and mediate the conclusion of binding settlement 
agreements in respect to financial services complaints.

• To investigate and make binding rulings and/or determinations with respect to financial 
services complaints and disputes.

• To educate all stakeholders including consumers, FSPs, consumer bodies, and associations 
about the role, procedures, and jurisdiction of the Ombusdman.

• To encourage industry to abide by the provisions of their relevant industry code of conduct.

• To report material and persistent non-compliance with Eswatini’s financial services laws to 
the relevant regulators.

• To work with other Ombudsmen in the SADC Region.

Mandate and Functions 
of the Ombudsman

Retirement Fund Insurance Medical Aid InvestmentSavings and/or Credit

WE CONSIDER AND INVESTIGATE THE FOLLOWING COMPLAINTS:
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Independence 
We handle complaints without taking sides and only 

consider what is fair and reasonable in each case. 

Accessibility 
We provide a service available to all and our processes 

are less formal and easy to grasp. 

Confidentiality 
We respect and protect all information that we receive, 

and we treat it with the privacy that it deserves. 

Our Values

RECEIVE 
COMPLAINTS

FACILITATE
SETTLEMENT INVESTIGATE

STAKEHOLDER
RELATIONS

Our Core Process Construct

MEDIATE

DETERMINE

Our Intent

We aim to be a leading African 
forum in resolving financial 

services disputes in a fair and 
accessible way.

Our Purpose

We resolve non-bank financial services 
disputes, in a fair and accessible way, to 

uphold good practice in the financial 
services industry.
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Complaints Received

A total of 25 (twenty five) new complaints were registered at the Ombudsman during 
the period under review  from 1 April 2017- 31 March 2018.

The graph above demonstrates that the office of the Ombudsman is yet to register 
any complaints from the Lubombo region hence the emphasis we have placed on 

strategically targeting this region through our outreach programme.

Complaints Statistics
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COMPLAINTS OVER PAST 3 YEARS

FINANCIAL YEAR NEW COMPLAINTS  

2015 / 2016 17 [12 Savings and/or Credit; 2 Insurance; 
2 Retirement Fund; 1 Investment/ Securities]  

2016/2017 22 [8 Retirement Funds; 10 Insurance; 
4 Savings and/or Credit]   

2017/2018

  

25 [10 Retirement funds; 7 Insurance;
      7 Savings and/or Credit; 1 Medical Aid Scheme]

   

 



Complaint Type Issues 
2017/2018
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RETIREMENT FUND ISSUES INSURANCE ISSUES

SAVINGS AND/OR CREDIT ISSUES MEDICAL AID SCHEME ISSUES

Computa�on/Miscalcula�on
No-Payment
Distribu�on
Risk, Pension Benefit

Rejected/Repudiated Claim
Mis-sale
Repayment

17%

83%
100%

Loans repayment/miscalcula�on
Interest & Charges Outstanding Medical bill

11%

22%
22%

45%



Key figures 2017/2018
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9 complaints have 
been 

resolved by means 
of alternative 

dispute resolution 
where we facilitated 

settlement. 
Whereas 6 complaints  

have been 
determined.

2 complaints were out of 
jurisdiction.

5 are at initial 
assessment- awaiting 
further information 
before we can carry 
out an investigation 

with a view to 
mediate/ determine.

3 are currently under 
investigation with a view 

to determine.

Office of the Insurance 
Retirement Funds 

Adjudicator Determinations
1 file outstanding
2 determinations 

14 were brought by males
11 brought by females

Oldest complainant - 68yrs 
Youngest complainant - 35yrs

Types of complaints:
• 7 Consumer credit
• 7 Insurance
• 1 Medical Scheme
• 10 Retirement Fund

296 business 
related inquires, 

walk ins and emails.





Facilitated settlement

Our Team
At the commencement of the period under review, the Office had a staff complement 
of six, comprising of the Ombudsman, a Lead Adjudicator, 2 Adjudicators, a 
Case Officer and an Administrative Assistant. These had already found their rhythm in 
terms of identifying their roles and tasks in the process of dispute resolution.

Training

Customer Service Training
With our mandate centred on the public and in resolving complaints, becoming more 
customer centric is a focal area to improve public confidence in the OFS.  To this end we 
engaged specialists in this field who took us through the paces of customer service 
training and we have concluded the development of a Customer Service Policy and 
Complainant/Customer Experience Satisfaction Survey to measure our progress.

Case Management 
We undertook case administration/management attachment with the Ombud 
for Financial Services Providers (FAIS Ombud) in South Africa for 4 days.
 
Facilitation/Mediation training 
One day Professional  Development Training (PDT) Facilitation course.
A week of commercial Mediation Training facilitated by Mediation Motion at Continual 
Education, University of  Cape town.

Strategy formulation
Two day strategy formulation session.

IT training
Microsoft Office  (MS Word, Excel, PPT)
MS Projects and Word press
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Staff Development



In consideration of the obligation for quick management and resolution of disputes and 
the need for mutual cooperation and consultation in the area of alternative dispute 
resolution (ADR), the Ombudsman of Financial Services entered into a Memorandum of 
Understanding (MOU) with the Conciliation Mediation and Arbitration Commission 
(CMAC) in July 2017. Through this MoU the parties desire to provide each other with the 
fullest mutual assistance possible to facilitate the performance of the functions with 
which they are entrusted within their respective legislative mandates.  This MoU also 
allows for the Ombudsman to utilize CMAC’s regional offices to receive complaints and 
effectively decentralise its complaints receiving capacity to all regions.

As part of our strategy for enhanced accessibility to all, the Ombudsman entered into an 
MOU with Federation  of Organisations of Disabled People in Swaziland  (FODSWA) to 
collaborate in the utilisation of services by organisations affiliated with FODSWA to assist 
persons with disability in bringing complaints to our offices.

As a result of this MOU, the Ombudsman produced a total of ten (10) brochures, 10 
SiSwati and 10 English Complaint Forms in braille, for the education of part of the visually 
impaired members of FODSWA.  
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Strategic Partnerships
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Outreach

As part of our mandate to educate all stakeholders including consumers, FSPs, 
consumer bodies, and associations about the role, procedures, and jurisdiction of the 
Ombudsman - our outreach programme for this year covered all regions of the 
Kingdom of Eswatini.  With over thirty  presentations across the armed forces, 
Tinkhundla centres, employees working throughout the sugar belt, tertiary students, 
health industry workers, Royal households, public attendees of the Financial Services 
Regulatory Authority’(FSRA) road shows and marathon. 

The impact of the presentations has seen a large number of phone calls and walk in 
complainants visit the office of the Ombudsman, giving us an opportunity to explain 
our mandate and raise awareness about consumer protection rights; as well as, 
emphasize the importance of consumer’s vigilance in dealing in financial services 
products.



INSURANCE – Funeral Cover - Repudiation of a Funeral Claim

Cases
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BACKGROUND
The Complainants were former employees of the 
1st Respondent (a local care centre) who paid 
pension contributions to the 2nd Respondent (a 
fund administrator). They commenced 
employment with the 1st Respondent on 2 
February 2008 and 27 April 2010 and their 
employment was terminated on 29 May 2017 
and 31 May 2017 respectively. During their 
period of employment, they respectively made 
contributions towards a pension benefit at the 
rate of E495.00 and E566.00 per month 
respectively. These would be deducted from 
their salaries for a pension benefit in the future. 
Following their resignation from 1st 
Respondent’s employ, they did not receive their 
due pension benefits as per their contributions. 
The Complainants first filed a complaint with the 
Conciliation, Mediation and Arbitration 
Commission (the Commission), after which they 
withdrew their complaint with the Commission 
and lodged it with this Tribunal.
     
COMPLAINT
The Complainants stated that following a 
redundancy exercise they were both handed 
termination letters on 29 May 2017, with a list of 
benefits due to them from the employer. Among 
these were pension benefits, which were 
proceeds of deductions from their salaries from 
the dates of their employment. They asserted 
that they received pension benefits representing 
two years of their employment with the 1st 
Respondent for the period between 2015 and 
2017. This amount was without interest. The 
Complainants argued that a pension 
representing an unpaid 4.4 years was 

outstanding. They argued that the amounts 
owing are illustrated as follows:

Complainant A
Monthly deduction  – E495.00 x 12 (4.4 years)
                      =E26, 136.00

Complainant B
Monthly deduction  – E566.00 x 12 (4.4 years)
           = E29, 884.80

They insisted that they want full payment of all 
their pension benefits including interest.

1st RESPONDENT’S RESPONSE
The 1st Respondent’s response painted a picture 
of complete disorganisation in its offices to such 
an extent that it did not have any documents in 
support of or with which to defend 
Complainants’ claims. In fact, it stated that the 
resignation of a former accounts clerk placed it 
at a disadvantage, with some documents 
belonging to it recovered from such former 
employee’s home. Other important documents 
were retrieved from its waste paper bins. A 
search of the offices also recovered a letter from 
the Financial Services Regulatory Authority 
(FSRA/the Regulator) wherein the Regulator 
questioned the remission of pension 
contributions by the 1st Respondent.

The response further referred to a letter dated 3 
December 2013 written by the 1st Respondent’s 
then Executive Director/Principal Officer 
alluding to members of the scheme reaching 
consensus to terminate the scheme due to lack 
of donors, and that by virtue of such 

BACKGROUND
The complaint was first lodged with the 
Financial Services Regulatory Authority (FSRA). 
It was later referred to the Ombudsman. The 
complaint was against an Insurance company 
(the insurer or 1st Respondent). The 2nd 
Respondent was a Savings and Credit 
Cooperative Society (the Co-op) established in 
terms of the Cooperative Societies Act, No. 5 of 
2003. This particular Co-op comprised of 
members of a large civil servant employer. As an 
employee of this public body, the Complainant 
was a member of the Respondent Co-op. The 
Co-op used the services of an Insurance 
Brokerage to acquire insurance services with 
the 1st Respondent on behalf of its members.

COMPLAINT
The Complainant argued that when his 
daughter, who was 30 at the time of death, 
passed on, he did not lodge a claim with the 
2nd Respondent as he did not know that 
dependents at that age were covered. He 
submitted that upon finding out that he could 
have claimed for his daughter, he approached 
the 2nd Respondent, but that his claim was 
repudiated as he had lodged the claim a month 
after lapse of the 6 month notification period. 
Complainant demanded that his claim be 
allowed arguing that he could not have known 
the details of the policy as he had not been 
given a copy of the policy document. This (i.e. 
policy document), he stated, would have 

apprised him of the terms and conditions of the 
insurance contract, and therefore would have 
served as a reminder of his entitlements 
following his daughter’s death.

RESPONDENTS’ RESPONSES
In response the 1st Respondent stated that the 
Complainant’s claim was simply rejected for the 
fact that it was lodged outside of the 
notification period of 6 months. The 2nd 
Respondent’s response was that it could not 
consider claims that are reported after lapse of 
the claim period from the date of death. The 
2nd Respondent further pointed out that the 
Complainant signed a form which clearly 
specified the age limit of children in the burial 
cover as 31 years as well as the notification 
period of 6 months. In addition, the 2nd 
Respondent submitted that if the Complainant 
did not know these facts, that he negligently 
signed it without reading it, which led to his not 
knowing the stipulated period within which to 
lodge a claim.

DETERMINATION AND REASONS
The Ombudsman had to determination whether 
or not the Complainant should be awarded the 
insured amount, despite the fact that he did not 
file his claim within the notification period of 6 
months provided for in the policy document. 

The Complainant’s daughter died on 13 
February 2014. He submitted the claim in 
September 2014. The primary reason for the 
late notification, according to him, was that he 
was unaware that cover of dependents 
extended to the age of 31.

On the Group Funeral Benefit Schedule Policy 
Number 1, under Policy Benefit and Rating 
Table, it was clear that following the death of 
the Principal Member’s child aged between 14 
- 31, the Member would be entitled to the 
sum of E25, 000. The question for 
determination related to the impact of 
non-notification by the member of the 
insured event. Could lodging of the claim 
after the event be accepted in this case? The 
Complainant stated that he had no 
knowledge that he could claim for a 30 year 
old. 

He provided the following as reasons for 
not doing so: 

1) That since he was not in possession of a 
policy document he could not have 
known what his entitlements were and 
therefore neglected to claim the funeral 
benefit following his daughter’s death.

2) To the Respondent’s argument that the 
2nd Respondent conducted education or 
awareness exercises to members about 
their entitlements, the Complainant 
stated, in a letter to the Ombudsman, 
that “I never had the opportunity to 
attend any of the educational trainings 
they are referring to due to work 
commitments.” Then he reiterated “I am 
very certain the policy document would 
have gone a long way in assisting me 
during my bereavement as my mind was 
very clouded due to stress.” 

Notification period
The Ombudsman considered that insurance 
contracts generally contain clauses requiring 
claims for payment of benefits to be made 
within a given period of the claim arising. Part 
5 of the 1st Respondent’s policy terms and 
conditions stated as follows:
“5.1 Claim Notification Period

The Policyholder must give written notice to 
Orchard of any death claim within the 
Notification Period. If a claim is notified to 
Orchard after the expiry of the Notification 
Period, Orchard will reject the claim.”

Notification period in this case was 6 months. 
Clause 5.1 was clear and undeniable in its 
meaning and effect. It provided in terms that 
a failure to provide notification of the loss in 6 
months was to hold the consequence that the 
settlement to which the insured might 
otherwise have been entitled would be 
treated as forfeited. The Ombudsman referred 
to what was stated in Sleighthome Farms (Pvt) 
Ltd v National Farmers Union Insurance 
Society Ltd 1967 (1) SA 13 (R) that a breach by 
the omission to furnish the prescribed 
notification will result in the insurer being 
absolved from its obligation to indemnify the 
insured. Hence notification periods are strictly 
upheld, unless the circumstances of the case 
call for equity jurisdiction to be taken into 
consideration.

The aim of equity is to do justice to the parties 
in a case characterised by a unique state of 
facts unlikely to be repeated in the same or in 
a similar way. Relevant factors may include: 
the degree of lateness; the explanation for the 
delay; whether the delay was due to the fault 
of the claimant; and, whether the insurer 
would be significantly prejudiced if it were 
required to consider the claim beyond the 
prescribed period [Napier NO v Van 
Schalkwyk 2004 (3) SA 425 (W) at 444)]. For 
instance a significant delay in lodging the 
claim may be shored up by a very compelling 
explanation for the delay.

In an earlier letter of complaint to the (FSRA), 
the Complainant had stated that he did not 
lodge his claim on time because “It had 
completely slipped my mind that the maximum 
cover age was 31 years….” However in his later 
letter to the Ombudsman he imputed lack of 
knowledge of the claim limit stating “… I never 
had the opportunity to attend any of the 
educational trainings they are referring to due 
to work commitments….” There was an obvious 
shift in the reasons for not lodging within the 
notification period: from having forgotten 
about it; to not having attended the meetings at 
all, and therefore not knowing about it.

From these inconsistent declarations, the 
question now became ‘which of these is the 
most trustworthy narrative?’ Late during the 
course of the investigation the 2nd Respondent 
submitted a letter with an accompanying DVD 
recording of one such general meeting held on 
18 July 2013. The effect of this letter and 
recording was the 2nd Respondent’s assertion 
of disclosure to its members of the funeral 
policy’s terms and conditions. The 
Complainant’s presence in this particular 
meeting was indisputable as he was clearly seen 
and heard making submissions in the very same 
meeting. The probative value of this real 
evidence could be overlooked; neither did the 
Complainant wish to challenge it when he was 
called by one of our officers on the 14th June 
2017 to inform him of the submitted DVD and 
to allow him an opportunity to file a response in 
the event he had one. The Complainant on this 
day refused to be drawn into a discussion on 
this information, but insisted that the real issue 
here was not whether or not he was informed of 
the age limit cover, but the fact that he had not 
been issued the policy document as a member 
of the scheme. The above facts supported the 
1st Respondent’s account that the Complainant 
knew or otherwise ought to have known that he 
could claim for child dependants up to age 31.

There had been a shift of posts in Complainant’s 
explanation of why he could not claim within 
the policy notification period. In light of these 

irreconcilable explanations, and when now 
invited to reply to 2nd Respondent’s evidence 
of his (Complainant’s) presence in one training 
meeting where the aspect of the notification 
period under the policy was explained, he 
contended himself with his argument he had 
held throughout the complaint process. His one 
consistent gripe pertained to him not being 
given a policy document. This then raised the 
question relating to the essence of a policy 
document. 

DECISION
The Complainant’s assertion that his claim was 
wrongly denied was found to be weak as the 
Ombudsman found that he had knowledge or 
should reasonably have had knowledge of the 
policy terms and conditions. The Ombudsman 
found that he was not frank when he stated that 
he had no knowledge of these facts due to his 
inability to attend the educational meetings. His 
earlier reference to having forgotten the age 
limit was found by the Ombudsman to be 
candid and hence this Tribunal found that the 
2nd Respondents’ version of events was more 
probable. It was further found that, as a 
member, he had no automatic right to a policy 
document – but to information relevant to the 
policy, which he received.

The complaint was dismissed. 

termination, the 1st Respondent would no 
longer make pension contributions on behalf of 
its employees. 1st Respondent concluded that in 
light of these circumstances, deductions of 
employees’ salaries would have stopped 
immediately after the letter was written. 
The 1st Respondent’s plea was that the Tribunal 
summon its former Executive Director and 
Accounts Clerk who would provide answers to 
the claim lodged against it.

2nd RESPONDENT’S RESPONSE 
In its response the 2nd Respondent explained 
that it was appointed interim administrators by 
the Regulator to reconstruct members’ data 
from inception dates of several funds to 
December 2011. These funds had previously 
been administered by a certain fund 
administrator the administration of which was 
now a subject of a court battle. They were further 
required to administer funds for participating 
employers who were keen to continue to 
participate in a certain umbrella provident fund 
from then onwards. One of these funds was the 
one to which the Complainants’ contributions 
were to be remitted.

The 2nd Respondent confirmed the 
Complainants’ version that 1st Respondent 
never remitted contributions to its offices. 
Further that it was not aware of any members 
made redundant, nor any benefits paid to them. 
The 2nd Respondent affirmed that it had no 
further information to assist Complainants. It 
insisted that once it discharged its mandate as 
per the instruction from the Regulator, it handed 
over the reconstructed data to the liquidator in 
the matter.

DETERMINATION AND REASONS 
The issue for determination concerned the 
liability of a defaulting employer to pay 
contributions to a fund on behalf of its 
employees, and the appropriate order. The 
attendant question relates to whether or not the 
Complainants were entitled to pension 
contributions as represented above. 

Pension benefits are the total sum paid into the 
pension fund by the employer as delayed 

remuneration for the employee’s current work. 
This is approved by English Courts in the cases of 
Parry v Cleaver [1970] AC 1 and The Halcyon 
Skies [1976] WLR 514. Since the Fund was a 
contribution-based scheme, benefits could only 
be accessed if contributions had been made. 
When employees become eligible for a pension 
or, as in the present case, exit the fund by means 
of redundancy, the extent of contributions made 
by them and/or on their behalf becomes an 
important determinant for the value of their 
entitlement.
 
Duty to remit contributions
Section 16 of the Retirement Funds Act, 2005 
(RFA) sets the time frame within which monthly 
contributions must be submitted thus- 
“All contributions due to a retirement fund in 
respect of its members shall be paid to the fund 
or to the person administering the fund’s assets 
within 7 days of the expiry of the period for 
which it was due.”

Deduction of salaries
The Ombudsman had to determine whether 
Complainants were entitled to the amounts 
deducted from their salaries over the period of 
4.4 years. The 1st Respondent affirmed payment 
of Complainants pension benefits representing a 
two-year period. Unfortunately, it averred that it 
could not recover relevant documentation 
belonging to it- with some documents retrieved 
from former employees’ homes. It justified its 
lack of remission of funds to 2nd Respondent on 
the former Executive Director/Principal Officer’s 
2013 letter wherein the Executive Director 
terminated the existence of the fund. This 
assertion suggested that employees’ salaries 
were never deducted and remitted to 2nd 
Respondent towards their pension contributions 
after this letter was written. This allusion, 
however, conflicted with evidence of 
Complainants’ salary invoice slips dated as late 
as March 2017, demonstrating pension 
deductions from their salaries. Again, the 1st 
Respondent failed to explain this discrepancy in 
its statements in relation to evidence submitted 
by Complainants.

Quantum of benefits
The 1st Respondent’s Special Rules provided 
for a member’s rate of contribution as follows: 
“5. Member contribution Five percent of 
member’s fund salary
6. Employer contribution Five percent of 
member’s fund salary
Of which:

a) The amount is less the Fund’s expenses for 
the month, the death and funeral benefit 
referred to in Special Rules 7 and 8, shall 
be applied for this purpose.

The first Complaint’s basic salary was E13, 
138.00. Five percent of that is E656.90. The 
salary advice slip, however, showed the 
deduction as E495.00. The Ombudsman used 
the latter amount. Again, this was only a 
representation of ‘member contribution’ in 
terms of Special Rule 5 above. There was 
supposed to be another E495.00 towards the 
‘employer’s contribution’ to satisfy Special Rule 
6. A portrayal of total contributions for both 
Complainants over the 4.4 year period should 
have looked like this:

Employee 1
E495.00 x 2 x 12 x 4.4 years
= E52, 272.00

Employee 2
E566.00 x 2 x 12 x 4.4 years
= E59, 769.60
Special Rule 9 provided for cases where the 
member is retrenched and stated that “The 
member’s fund credit at the date of leaving 
employment.”

The Tribunal relied on a generic definition of 
“fund credit” being: 

• “All your contributions PLUS 
• All your employer’s contributions PLUS
• Any money you may have transferred into 

the fund from your previous employer’s 
fund 

PLUS
• The investment returns (positive and 

negative) you may have earned on all 
these amounts.

The benefits you get from the fund will depend 
on how much money is in your fund credit on 
the day you leave the fund.” 

Section 13(3) of the RFA provides that the rules 
of a retirement fund shall be binding on the 
fund, its members, employer, officers and any 
person who has a claim on the fund. The 
Ombudsman found that Complainants were 
entitled to receive the benefits as spelt out in 
the rules, or rather, that the employer was 
bound to make contributions on behalf of the 
Complainants as per the rules. Accepting the 
values identified as the employer’s and 
member’s contributions, the Complainants 
were entitled to the amounts represented 
above.

DECISION
The decision of the Ombudsman was that:
a) The 1st Respondent was in default of 

remitting Complainants’ and its own 
contributions to the 2nd Respondent as 
alleged by the Complainants.

b) The 1st Respondent’s failure to contribute 
to the 2nd Respondent was in violation of 
the RFA, and the Special rules of the Fund.

c) The 1st Respondent was indebted to 
Complainants in the amount representing 
the arrear contributions as calculated by 
this Tribunal.

THE ORDER
1. The 1st Respondent was ordered to 

compute and pay to the Complainants all 
contributions constituting their pension 
benefits. 

2. The payment referred to in (1) above was to 
include interest at the rate of returns on 
investment prevailing at the time, 
calculated from the date when the 
Complainant lodged the complaint with 
this Tribunal to the date of payment.
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BACKGROUND
The Complainants were former employees of the 
1st Respondent (a local care centre) who paid 
pension contributions to the 2nd Respondent (a 
fund administrator). They commenced 
employment with the 1st Respondent on 2 
February 2008 and 27 April 2010 and their 
employment was terminated on 29 May 2017 
and 31 May 2017 respectively. During their 
period of employment, they respectively made 
contributions towards a pension benefit at the 
rate of E495.00 and E566.00 per month 
respectively. These would be deducted from 
their salaries for a pension benefit in the future. 
Following their resignation from 1st 
Respondent’s employ, they did not receive their 
due pension benefits as per their contributions. 
The Complainants first filed a complaint with the 
Conciliation, Mediation and Arbitration 
Commission (the Commission), after which they 
withdrew their complaint with the Commission 
and lodged it with this Tribunal.
     
COMPLAINT
The Complainants stated that following a 
redundancy exercise they were both handed 
termination letters on 29 May 2017, with a list of 
benefits due to them from the employer. Among 
these were pension benefits, which were 
proceeds of deductions from their salaries from 
the dates of their employment. They asserted 
that they received pension benefits representing 
two years of their employment with the 1st 
Respondent for the period between 2015 and 
2017. This amount was without interest. The 
Complainants argued that a pension 
representing an unpaid 4.4 years was 

outstanding. They argued that the amounts 
owing are illustrated as follows:

Complainant A
Monthly deduction  – E495.00 x 12 (4.4 years)
                      =E26, 136.00

Complainant B
Monthly deduction  – E566.00 x 12 (4.4 years)
           = E29, 884.80

They insisted that they want full payment of all 
their pension benefits including interest.

1st RESPONDENT’S RESPONSE
The 1st Respondent’s response painted a picture 
of complete disorganisation in its offices to such 
an extent that it did not have any documents in 
support of or with which to defend 
Complainants’ claims. In fact, it stated that the 
resignation of a former accounts clerk placed it 
at a disadvantage, with some documents 
belonging to it recovered from such former 
employee’s home. Other important documents 
were retrieved from its waste paper bins. A 
search of the offices also recovered a letter from 
the Financial Services Regulatory Authority 
(FSRA/the Regulator) wherein the Regulator 
questioned the remission of pension 
contributions by the 1st Respondent.

The response further referred to a letter dated 3 
December 2013 written by the 1st Respondent’s 
then Executive Director/Principal Officer 
alluding to members of the scheme reaching 
consensus to terminate the scheme due to lack 
of donors, and that by virtue of such 

BACKGROUND
The complaint was first lodged with the 
Financial Services Regulatory Authority (FSRA). 
It was later referred to the Ombudsman. The 
complaint was against an Insurance company 
(the insurer or 1st Respondent). The 2nd 
Respondent was a Savings and Credit 
Cooperative Society (the Co-op) established in 
terms of the Cooperative Societies Act, No. 5 of 
2003. This particular Co-op comprised of 
members of a large civil servant employer. As an 
employee of this public body, the Complainant 
was a member of the Respondent Co-op. The 
Co-op used the services of an Insurance 
Brokerage to acquire insurance services with 
the 1st Respondent on behalf of its members.

COMPLAINT
The Complainant argued that when his 
daughter, who was 30 at the time of death, 
passed on, he did not lodge a claim with the 
2nd Respondent as he did not know that 
dependents at that age were covered. He 
submitted that upon finding out that he could 
have claimed for his daughter, he approached 
the 2nd Respondent, but that his claim was 
repudiated as he had lodged the claim a month 
after lapse of the 6 month notification period. 
Complainant demanded that his claim be 
allowed arguing that he could not have known 
the details of the policy as he had not been 
given a copy of the policy document. This (i.e. 
policy document), he stated, would have 

apprised him of the terms and conditions of the 
insurance contract, and therefore would have 
served as a reminder of his entitlements 
following his daughter’s death.

RESPONDENTS’ RESPONSES
In response the 1st Respondent stated that the 
Complainant’s claim was simply rejected for the 
fact that it was lodged outside of the 
notification period of 6 months. The 2nd 
Respondent’s response was that it could not 
consider claims that are reported after lapse of 
the claim period from the date of death. The 
2nd Respondent further pointed out that the 
Complainant signed a form which clearly 
specified the age limit of children in the burial 
cover as 31 years as well as the notification 
period of 6 months. In addition, the 2nd 
Respondent submitted that if the Complainant 
did not know these facts, that he negligently 
signed it without reading it, which led to his not 
knowing the stipulated period within which to 
lodge a claim.

DETERMINATION AND REASONS
The Ombudsman had to determination whether 
or not the Complainant should be awarded the 
insured amount, despite the fact that he did not 
file his claim within the notification period of 6 
months provided for in the policy document. 

The Complainant’s daughter died on 13 
February 2014. He submitted the claim in 
September 2014. The primary reason for the 
late notification, according to him, was that he 
was unaware that cover of dependents 
extended to the age of 31.

On the Group Funeral Benefit Schedule Policy 
Number 1, under Policy Benefit and Rating 
Table, it was clear that following the death of 
the Principal Member’s child aged between 14 
- 31, the Member would be entitled to the 
sum of E25, 000. The question for 
determination related to the impact of 
non-notification by the member of the 
insured event. Could lodging of the claim 
after the event be accepted in this case? The 
Complainant stated that he had no 
knowledge that he could claim for a 30 year 
old. 

He provided the following as reasons for 
not doing so: 

1) That since he was not in possession of a 
policy document he could not have 
known what his entitlements were and 
therefore neglected to claim the funeral 
benefit following his daughter’s death.

2) To the Respondent’s argument that the 
2nd Respondent conducted education or 
awareness exercises to members about 
their entitlements, the Complainant 
stated, in a letter to the Ombudsman, 
that “I never had the opportunity to 
attend any of the educational trainings 
they are referring to due to work 
commitments.” Then he reiterated “I am 
very certain the policy document would 
have gone a long way in assisting me 
during my bereavement as my mind was 
very clouded due to stress.” 

Notification period
The Ombudsman considered that insurance 
contracts generally contain clauses requiring 
claims for payment of benefits to be made 
within a given period of the claim arising. Part 
5 of the 1st Respondent’s policy terms and 
conditions stated as follows:
“5.1 Claim Notification Period

The Policyholder must give written notice to 
Orchard of any death claim within the 
Notification Period. If a claim is notified to 
Orchard after the expiry of the Notification 
Period, Orchard will reject the claim.”

Notification period in this case was 6 months. 
Clause 5.1 was clear and undeniable in its 
meaning and effect. It provided in terms that 
a failure to provide notification of the loss in 6 
months was to hold the consequence that the 
settlement to which the insured might 
otherwise have been entitled would be 
treated as forfeited. The Ombudsman referred 
to what was stated in Sleighthome Farms (Pvt) 
Ltd v National Farmers Union Insurance 
Society Ltd 1967 (1) SA 13 (R) that a breach by 
the omission to furnish the prescribed 
notification will result in the insurer being 
absolved from its obligation to indemnify the 
insured. Hence notification periods are strictly 
upheld, unless the circumstances of the case 
call for equity jurisdiction to be taken into 
consideration.

The aim of equity is to do justice to the parties 
in a case characterised by a unique state of 
facts unlikely to be repeated in the same or in 
a similar way. Relevant factors may include: 
the degree of lateness; the explanation for the 
delay; whether the delay was due to the fault 
of the claimant; and, whether the insurer 
would be significantly prejudiced if it were 
required to consider the claim beyond the 
prescribed period [Napier NO v Van 
Schalkwyk 2004 (3) SA 425 (W) at 444)]. For 
instance a significant delay in lodging the 
claim may be shored up by a very compelling 
explanation for the delay.

In an earlier letter of complaint to the (FSRA), 
the Complainant had stated that he did not 
lodge his claim on time because “It had 
completely slipped my mind that the maximum 
cover age was 31 years….” However in his later 
letter to the Ombudsman he imputed lack of 
knowledge of the claim limit stating “… I never 
had the opportunity to attend any of the 
educational trainings they are referring to due 
to work commitments….” There was an obvious 
shift in the reasons for not lodging within the 
notification period: from having forgotten 
about it; to not having attended the meetings at 
all, and therefore not knowing about it.

From these inconsistent declarations, the 
question now became ‘which of these is the 
most trustworthy narrative?’ Late during the 
course of the investigation the 2nd Respondent 
submitted a letter with an accompanying DVD 
recording of one such general meeting held on 
18 July 2013. The effect of this letter and 
recording was the 2nd Respondent’s assertion 
of disclosure to its members of the funeral 
policy’s terms and conditions. The 
Complainant’s presence in this particular 
meeting was indisputable as he was clearly seen 
and heard making submissions in the very same 
meeting. The probative value of this real 
evidence could be overlooked; neither did the 
Complainant wish to challenge it when he was 
called by one of our officers on the 14th June 
2017 to inform him of the submitted DVD and 
to allow him an opportunity to file a response in 
the event he had one. The Complainant on this 
day refused to be drawn into a discussion on 
this information, but insisted that the real issue 
here was not whether or not he was informed of 
the age limit cover, but the fact that he had not 
been issued the policy document as a member 
of the scheme. The above facts supported the 
1st Respondent’s account that the Complainant 
knew or otherwise ought to have known that he 
could claim for child dependants up to age 31.

There had been a shift of posts in Complainant’s 
explanation of why he could not claim within 
the policy notification period. In light of these 

irreconcilable explanations, and when now 
invited to reply to 2nd Respondent’s evidence 
of his (Complainant’s) presence in one training 
meeting where the aspect of the notification 
period under the policy was explained, he 
contended himself with his argument he had 
held throughout the complaint process. His one 
consistent gripe pertained to him not being 
given a policy document. This then raised the 
question relating to the essence of a policy 
document. 

DECISION
The Complainant’s assertion that his claim was 
wrongly denied was found to be weak as the 
Ombudsman found that he had knowledge or 
should reasonably have had knowledge of the 
policy terms and conditions. The Ombudsman 
found that he was not frank when he stated that 
he had no knowledge of these facts due to his 
inability to attend the educational meetings. His 
earlier reference to having forgotten the age 
limit was found by the Ombudsman to be 
candid and hence this Tribunal found that the 
2nd Respondents’ version of events was more 
probable. It was further found that, as a 
member, he had no automatic right to a policy 
document – but to information relevant to the 
policy, which he received.

The complaint was dismissed. 

termination, the 1st Respondent would no 
longer make pension contributions on behalf of 
its employees. 1st Respondent concluded that in 
light of these circumstances, deductions of 
employees’ salaries would have stopped 
immediately after the letter was written. 
The 1st Respondent’s plea was that the Tribunal 
summon its former Executive Director and 
Accounts Clerk who would provide answers to 
the claim lodged against it.

2nd RESPONDENT’S RESPONSE 
In its response the 2nd Respondent explained 
that it was appointed interim administrators by 
the Regulator to reconstruct members’ data 
from inception dates of several funds to 
December 2011. These funds had previously 
been administered by a certain fund 
administrator the administration of which was 
now a subject of a court battle. They were further 
required to administer funds for participating 
employers who were keen to continue to 
participate in a certain umbrella provident fund 
from then onwards. One of these funds was the 
one to which the Complainants’ contributions 
were to be remitted.

The 2nd Respondent confirmed the 
Complainants’ version that 1st Respondent 
never remitted contributions to its offices. 
Further that it was not aware of any members 
made redundant, nor any benefits paid to them. 
The 2nd Respondent affirmed that it had no 
further information to assist Complainants. It 
insisted that once it discharged its mandate as 
per the instruction from the Regulator, it handed 
over the reconstructed data to the liquidator in 
the matter.

DETERMINATION AND REASONS 
The issue for determination concerned the 
liability of a defaulting employer to pay 
contributions to a fund on behalf of its 
employees, and the appropriate order. The 
attendant question relates to whether or not the 
Complainants were entitled to pension 
contributions as represented above. 

Pension benefits are the total sum paid into the 
pension fund by the employer as delayed 

remuneration for the employee’s current work. 
This is approved by English Courts in the cases of 
Parry v Cleaver [1970] AC 1 and The Halcyon 
Skies [1976] WLR 514. Since the Fund was a 
contribution-based scheme, benefits could only 
be accessed if contributions had been made. 
When employees become eligible for a pension 
or, as in the present case, exit the fund by means 
of redundancy, the extent of contributions made 
by them and/or on their behalf becomes an 
important determinant for the value of their 
entitlement.
 
Duty to remit contributions
Section 16 of the Retirement Funds Act, 2005 
(RFA) sets the time frame within which monthly 
contributions must be submitted thus- 
“All contributions due to a retirement fund in 
respect of its members shall be paid to the fund 
or to the person administering the fund’s assets 
within 7 days of the expiry of the period for 
which it was due.”

Deduction of salaries
The Ombudsman had to determine whether 
Complainants were entitled to the amounts 
deducted from their salaries over the period of 
4.4 years. The 1st Respondent affirmed payment 
of Complainants pension benefits representing a 
two-year period. Unfortunately, it averred that it 
could not recover relevant documentation 
belonging to it- with some documents retrieved 
from former employees’ homes. It justified its 
lack of remission of funds to 2nd Respondent on 
the former Executive Director/Principal Officer’s 
2013 letter wherein the Executive Director 
terminated the existence of the fund. This 
assertion suggested that employees’ salaries 
were never deducted and remitted to 2nd 
Respondent towards their pension contributions 
after this letter was written. This allusion, 
however, conflicted with evidence of 
Complainants’ salary invoice slips dated as late 
as March 2017, demonstrating pension 
deductions from their salaries. Again, the 1st 
Respondent failed to explain this discrepancy in 
its statements in relation to evidence submitted 
by Complainants.

Quantum of benefits
The 1st Respondent’s Special Rules provided 
for a member’s rate of contribution as follows: 
“5. Member contribution Five percent of 
member’s fund salary
6. Employer contribution Five percent of 
member’s fund salary
Of which:

a) The amount is less the Fund’s expenses for 
the month, the death and funeral benefit 
referred to in Special Rules 7 and 8, shall 
be applied for this purpose.

The first Complaint’s basic salary was E13, 
138.00. Five percent of that is E656.90. The 
salary advice slip, however, showed the 
deduction as E495.00. The Ombudsman used 
the latter amount. Again, this was only a 
representation of ‘member contribution’ in 
terms of Special Rule 5 above. There was 
supposed to be another E495.00 towards the 
‘employer’s contribution’ to satisfy Special Rule 
6. A portrayal of total contributions for both 
Complainants over the 4.4 year period should 
have looked like this:

Employee 1
E495.00 x 2 x 12 x 4.4 years
= E52, 272.00

Employee 2
E566.00 x 2 x 12 x 4.4 years
= E59, 769.60
Special Rule 9 provided for cases where the 
member is retrenched and stated that “The 
member’s fund credit at the date of leaving 
employment.”

The Tribunal relied on a generic definition of 
“fund credit” being: 

• “All your contributions PLUS 
• All your employer’s contributions PLUS
• Any money you may have transferred into 

the fund from your previous employer’s 
fund 

PLUS
• The investment returns (positive and 

negative) you may have earned on all 
these amounts.

The benefits you get from the fund will depend 
on how much money is in your fund credit on 
the day you leave the fund.” 

Section 13(3) of the RFA provides that the rules 
of a retirement fund shall be binding on the 
fund, its members, employer, officers and any 
person who has a claim on the fund. The 
Ombudsman found that Complainants were 
entitled to receive the benefits as spelt out in 
the rules, or rather, that the employer was 
bound to make contributions on behalf of the 
Complainants as per the rules. Accepting the 
values identified as the employer’s and 
member’s contributions, the Complainants 
were entitled to the amounts represented 
above.

DECISION
The decision of the Ombudsman was that:
a) The 1st Respondent was in default of 

remitting Complainants’ and its own 
contributions to the 2nd Respondent as 
alleged by the Complainants.

b) The 1st Respondent’s failure to contribute 
to the 2nd Respondent was in violation of 
the RFA, and the Special rules of the Fund.

c) The 1st Respondent was indebted to 
Complainants in the amount representing 
the arrear contributions as calculated by 
this Tribunal.

THE ORDER
1. The 1st Respondent was ordered to 

compute and pay to the Complainants all 
contributions constituting their pension 
benefits. 

2. The payment referred to in (1) above was to 
include interest at the rate of returns on 
investment prevailing at the time, 
calculated from the date when the 
Complainant lodged the complaint with 
this Tribunal to the date of payment.
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BACKGROUND
The Complainants were former employees of the 
1st Respondent (a local care centre) who paid 
pension contributions to the 2nd Respondent (a 
fund administrator). They commenced 
employment with the 1st Respondent on 2 
February 2008 and 27 April 2010 and their 
employment was terminated on 29 May 2017 
and 31 May 2017 respectively. During their 
period of employment, they respectively made 
contributions towards a pension benefit at the 
rate of E495.00 and E566.00 per month 
respectively. These would be deducted from 
their salaries for a pension benefit in the future. 
Following their resignation from 1st 
Respondent’s employ, they did not receive their 
due pension benefits as per their contributions. 
The Complainants first filed a complaint with the 
Conciliation, Mediation and Arbitration 
Commission (the Commission), after which they 
withdrew their complaint with the Commission 
and lodged it with this Tribunal.
     
COMPLAINT
The Complainants stated that following a 
redundancy exercise they were both handed 
termination letters on 29 May 2017, with a list of 
benefits due to them from the employer. Among 
these were pension benefits, which were 
proceeds of deductions from their salaries from 
the dates of their employment. They asserted 
that they received pension benefits representing 
two years of their employment with the 1st 
Respondent for the period between 2015 and 
2017. This amount was without interest. The 
Complainants argued that a pension 
representing an unpaid 4.4 years was 

outstanding. They argued that the amounts 
owing are illustrated as follows:

Complainant A
Monthly deduction  – E495.00 x 12 (4.4 years)
                      =E26, 136.00

Complainant B
Monthly deduction  – E566.00 x 12 (4.4 years)
           = E29, 884.80

They insisted that they want full payment of all 
their pension benefits including interest.

1st RESPONDENT’S RESPONSE
The 1st Respondent’s response painted a picture 
of complete disorganisation in its offices to such 
an extent that it did not have any documents in 
support of or with which to defend 
Complainants’ claims. In fact, it stated that the 
resignation of a former accounts clerk placed it 
at a disadvantage, with some documents 
belonging to it recovered from such former 
employee’s home. Other important documents 
were retrieved from its waste paper bins. A 
search of the offices also recovered a letter from 
the Financial Services Regulatory Authority 
(FSRA/the Regulator) wherein the Regulator 
questioned the remission of pension 
contributions by the 1st Respondent.

The response further referred to a letter dated 3 
December 2013 written by the 1st Respondent’s 
then Executive Director/Principal Officer 
alluding to members of the scheme reaching 
consensus to terminate the scheme due to lack 
of donors, and that by virtue of such 

BACKGROUND
The complaint was first lodged with the 
Financial Services Regulatory Authority (FSRA). 
It was later referred to the Ombudsman. The 
complaint was against an Insurance company 
(the insurer or 1st Respondent). The 2nd 
Respondent was a Savings and Credit 
Cooperative Society (the Co-op) established in 
terms of the Cooperative Societies Act, No. 5 of 
2003. This particular Co-op comprised of 
members of a large civil servant employer. As an 
employee of this public body, the Complainant 
was a member of the Respondent Co-op. The 
Co-op used the services of an Insurance 
Brokerage to acquire insurance services with 
the 1st Respondent on behalf of its members.

COMPLAINT
The Complainant argued that when his 
daughter, who was 30 at the time of death, 
passed on, he did not lodge a claim with the 
2nd Respondent as he did not know that 
dependents at that age were covered. He 
submitted that upon finding out that he could 
have claimed for his daughter, he approached 
the 2nd Respondent, but that his claim was 
repudiated as he had lodged the claim a month 
after lapse of the 6 month notification period. 
Complainant demanded that his claim be 
allowed arguing that he could not have known 
the details of the policy as he had not been 
given a copy of the policy document. This (i.e. 
policy document), he stated, would have 

apprised him of the terms and conditions of the 
insurance contract, and therefore would have 
served as a reminder of his entitlements 
following his daughter’s death.

RESPONDENTS’ RESPONSES
In response the 1st Respondent stated that the 
Complainant’s claim was simply rejected for the 
fact that it was lodged outside of the 
notification period of 6 months. The 2nd 
Respondent’s response was that it could not 
consider claims that are reported after lapse of 
the claim period from the date of death. The 
2nd Respondent further pointed out that the 
Complainant signed a form which clearly 
specified the age limit of children in the burial 
cover as 31 years as well as the notification 
period of 6 months. In addition, the 2nd 
Respondent submitted that if the Complainant 
did not know these facts, that he negligently 
signed it without reading it, which led to his not 
knowing the stipulated period within which to 
lodge a claim.

DETERMINATION AND REASONS
The Ombudsman had to determination whether 
or not the Complainant should be awarded the 
insured amount, despite the fact that he did not 
file his claim within the notification period of 6 
months provided for in the policy document. 

The Complainant’s daughter died on 13 
February 2014. He submitted the claim in 
September 2014. The primary reason for the 
late notification, according to him, was that he 
was unaware that cover of dependents 
extended to the age of 31.

On the Group Funeral Benefit Schedule Policy 
Number 1, under Policy Benefit and Rating 
Table, it was clear that following the death of 
the Principal Member’s child aged between 14 
- 31, the Member would be entitled to the 
sum of E25, 000. The question for 
determination related to the impact of 
non-notification by the member of the 
insured event. Could lodging of the claim 
after the event be accepted in this case? The 
Complainant stated that he had no 
knowledge that he could claim for a 30 year 
old. 

He provided the following as reasons for 
not doing so: 

1) That since he was not in possession of a 
policy document he could not have 
known what his entitlements were and 
therefore neglected to claim the funeral 
benefit following his daughter’s death.

2) To the Respondent’s argument that the 
2nd Respondent conducted education or 
awareness exercises to members about 
their entitlements, the Complainant 
stated, in a letter to the Ombudsman, 
that “I never had the opportunity to 
attend any of the educational trainings 
they are referring to due to work 
commitments.” Then he reiterated “I am 
very certain the policy document would 
have gone a long way in assisting me 
during my bereavement as my mind was 
very clouded due to stress.” 

Notification period
The Ombudsman considered that insurance 
contracts generally contain clauses requiring 
claims for payment of benefits to be made 
within a given period of the claim arising. Part 
5 of the 1st Respondent’s policy terms and 
conditions stated as follows:
“5.1 Claim Notification Period

The Policyholder must give written notice to 
Orchard of any death claim within the 
Notification Period. If a claim is notified to 
Orchard after the expiry of the Notification 
Period, Orchard will reject the claim.”

Notification period in this case was 6 months. 
Clause 5.1 was clear and undeniable in its 
meaning and effect. It provided in terms that 
a failure to provide notification of the loss in 6 
months was to hold the consequence that the 
settlement to which the insured might 
otherwise have been entitled would be 
treated as forfeited. The Ombudsman referred 
to what was stated in Sleighthome Farms (Pvt) 
Ltd v National Farmers Union Insurance 
Society Ltd 1967 (1) SA 13 (R) that a breach by 
the omission to furnish the prescribed 
notification will result in the insurer being 
absolved from its obligation to indemnify the 
insured. Hence notification periods are strictly 
upheld, unless the circumstances of the case 
call for equity jurisdiction to be taken into 
consideration.

The aim of equity is to do justice to the parties 
in a case characterised by a unique state of 
facts unlikely to be repeated in the same or in 
a similar way. Relevant factors may include: 
the degree of lateness; the explanation for the 
delay; whether the delay was due to the fault 
of the claimant; and, whether the insurer 
would be significantly prejudiced if it were 
required to consider the claim beyond the 
prescribed period [Napier NO v Van 
Schalkwyk 2004 (3) SA 425 (W) at 444)]. For 
instance a significant delay in lodging the 
claim may be shored up by a very compelling 
explanation for the delay.

In an earlier letter of complaint to the (FSRA), 
the Complainant had stated that he did not 
lodge his claim on time because “It had 
completely slipped my mind that the maximum 
cover age was 31 years….” However in his later 
letter to the Ombudsman he imputed lack of 
knowledge of the claim limit stating “… I never 
had the opportunity to attend any of the 
educational trainings they are referring to due 
to work commitments….” There was an obvious 
shift in the reasons for not lodging within the 
notification period: from having forgotten 
about it; to not having attended the meetings at 
all, and therefore not knowing about it.

From these inconsistent declarations, the 
question now became ‘which of these is the 
most trustworthy narrative?’ Late during the 
course of the investigation the 2nd Respondent 
submitted a letter with an accompanying DVD 
recording of one such general meeting held on 
18 July 2013. The effect of this letter and 
recording was the 2nd Respondent’s assertion 
of disclosure to its members of the funeral 
policy’s terms and conditions. The 
Complainant’s presence in this particular 
meeting was indisputable as he was clearly seen 
and heard making submissions in the very same 
meeting. The probative value of this real 
evidence could be overlooked; neither did the 
Complainant wish to challenge it when he was 
called by one of our officers on the 14th June 
2017 to inform him of the submitted DVD and 
to allow him an opportunity to file a response in 
the event he had one. The Complainant on this 
day refused to be drawn into a discussion on 
this information, but insisted that the real issue 
here was not whether or not he was informed of 
the age limit cover, but the fact that he had not 
been issued the policy document as a member 
of the scheme. The above facts supported the 
1st Respondent’s account that the Complainant 
knew or otherwise ought to have known that he 
could claim for child dependants up to age 31.

There had been a shift of posts in Complainant’s 
explanation of why he could not claim within 
the policy notification period. In light of these 

irreconcilable explanations, and when now 
invited to reply to 2nd Respondent’s evidence 
of his (Complainant’s) presence in one training 
meeting where the aspect of the notification 
period under the policy was explained, he 
contended himself with his argument he had 
held throughout the complaint process. His one 
consistent gripe pertained to him not being 
given a policy document. This then raised the 
question relating to the essence of a policy 
document. 

DECISION
The Complainant’s assertion that his claim was 
wrongly denied was found to be weak as the 
Ombudsman found that he had knowledge or 
should reasonably have had knowledge of the 
policy terms and conditions. The Ombudsman 
found that he was not frank when he stated that 
he had no knowledge of these facts due to his 
inability to attend the educational meetings. His 
earlier reference to having forgotten the age 
limit was found by the Ombudsman to be 
candid and hence this Tribunal found that the 
2nd Respondents’ version of events was more 
probable. It was further found that, as a 
member, he had no automatic right to a policy 
document – but to information relevant to the 
policy, which he received.

The complaint was dismissed. 

termination, the 1st Respondent would no 
longer make pension contributions on behalf of 
its employees. 1st Respondent concluded that in 
light of these circumstances, deductions of 
employees’ salaries would have stopped 
immediately after the letter was written. 
The 1st Respondent’s plea was that the Tribunal 
summon its former Executive Director and 
Accounts Clerk who would provide answers to 
the claim lodged against it.

2nd RESPONDENT’S RESPONSE 
In its response the 2nd Respondent explained 
that it was appointed interim administrators by 
the Regulator to reconstruct members’ data 
from inception dates of several funds to 
December 2011. These funds had previously 
been administered by a certain fund 
administrator the administration of which was 
now a subject of a court battle. They were further 
required to administer funds for participating 
employers who were keen to continue to 
participate in a certain umbrella provident fund 
from then onwards. One of these funds was the 
one to which the Complainants’ contributions 
were to be remitted.

The 2nd Respondent confirmed the 
Complainants’ version that 1st Respondent 
never remitted contributions to its offices. 
Further that it was not aware of any members 
made redundant, nor any benefits paid to them. 
The 2nd Respondent affirmed that it had no 
further information to assist Complainants. It 
insisted that once it discharged its mandate as 
per the instruction from the Regulator, it handed 
over the reconstructed data to the liquidator in 
the matter.

DETERMINATION AND REASONS 
The issue for determination concerned the 
liability of a defaulting employer to pay 
contributions to a fund on behalf of its 
employees, and the appropriate order. The 
attendant question relates to whether or not the 
Complainants were entitled to pension 
contributions as represented above. 

Pension benefits are the total sum paid into the 
pension fund by the employer as delayed 

remuneration for the employee’s current work. 
This is approved by English Courts in the cases of 
Parry v Cleaver [1970] AC 1 and The Halcyon 
Skies [1976] WLR 514. Since the Fund was a 
contribution-based scheme, benefits could only 
be accessed if contributions had been made. 
When employees become eligible for a pension 
or, as in the present case, exit the fund by means 
of redundancy, the extent of contributions made 
by them and/or on their behalf becomes an 
important determinant for the value of their 
entitlement.
 
Duty to remit contributions
Section 16 of the Retirement Funds Act, 2005 
(RFA) sets the time frame within which monthly 
contributions must be submitted thus- 
“All contributions due to a retirement fund in 
respect of its members shall be paid to the fund 
or to the person administering the fund’s assets 
within 7 days of the expiry of the period for 
which it was due.”

Deduction of salaries
The Ombudsman had to determine whether 
Complainants were entitled to the amounts 
deducted from their salaries over the period of 
4.4 years. The 1st Respondent affirmed payment 
of Complainants pension benefits representing a 
two-year period. Unfortunately, it averred that it 
could not recover relevant documentation 
belonging to it- with some documents retrieved 
from former employees’ homes. It justified its 
lack of remission of funds to 2nd Respondent on 
the former Executive Director/Principal Officer’s 
2013 letter wherein the Executive Director 
terminated the existence of the fund. This 
assertion suggested that employees’ salaries 
were never deducted and remitted to 2nd 
Respondent towards their pension contributions 
after this letter was written. This allusion, 
however, conflicted with evidence of 
Complainants’ salary invoice slips dated as late 
as March 2017, demonstrating pension 
deductions from their salaries. Again, the 1st 
Respondent failed to explain this discrepancy in 
its statements in relation to evidence submitted 
by Complainants.

Quantum of benefits
The 1st Respondent’s Special Rules provided 
for a member’s rate of contribution as follows: 
“5. Member contribution Five percent of 
member’s fund salary
6. Employer contribution Five percent of 
member’s fund salary
Of which:

a) The amount is less the Fund’s expenses for 
the month, the death and funeral benefit 
referred to in Special Rules 7 and 8, shall 
be applied for this purpose.

The first Complaint’s basic salary was E13, 
138.00. Five percent of that is E656.90. The 
salary advice slip, however, showed the 
deduction as E495.00. The Ombudsman used 
the latter amount. Again, this was only a 
representation of ‘member contribution’ in 
terms of Special Rule 5 above. There was 
supposed to be another E495.00 towards the 
‘employer’s contribution’ to satisfy Special Rule 
6. A portrayal of total contributions for both 
Complainants over the 4.4 year period should 
have looked like this:

Employee 1
E495.00 x 2 x 12 x 4.4 years
= E52, 272.00

Employee 2
E566.00 x 2 x 12 x 4.4 years
= E59, 769.60
Special Rule 9 provided for cases where the 
member is retrenched and stated that “The 
member’s fund credit at the date of leaving 
employment.”

The Tribunal relied on a generic definition of 
“fund credit” being: 

• “All your contributions PLUS 
• All your employer’s contributions PLUS
• Any money you may have transferred into 

the fund from your previous employer’s 
fund 

PLUS
• The investment returns (positive and 

negative) you may have earned on all 
these amounts.

The benefits you get from the fund will depend 
on how much money is in your fund credit on 
the day you leave the fund.” 

Section 13(3) of the RFA provides that the rules 
of a retirement fund shall be binding on the 
fund, its members, employer, officers and any 
person who has a claim on the fund. The 
Ombudsman found that Complainants were 
entitled to receive the benefits as spelt out in 
the rules, or rather, that the employer was 
bound to make contributions on behalf of the 
Complainants as per the rules. Accepting the 
values identified as the employer’s and 
member’s contributions, the Complainants 
were entitled to the amounts represented 
above.

DECISION
The decision of the Ombudsman was that:
a) The 1st Respondent was in default of 

remitting Complainants’ and its own 
contributions to the 2nd Respondent as 
alleged by the Complainants.

b) The 1st Respondent’s failure to contribute 
to the 2nd Respondent was in violation of 
the RFA, and the Special rules of the Fund.

c) The 1st Respondent was indebted to 
Complainants in the amount representing 
the arrear contributions as calculated by 
this Tribunal.

THE ORDER
1. The 1st Respondent was ordered to 

compute and pay to the Complainants all 
contributions constituting their pension 
benefits. 

2. The payment referred to in (1) above was to 
include interest at the rate of returns on 
investment prevailing at the time, 
calculated from the date when the 
Complainant lodged the complaint with 
this Tribunal to the date of payment.
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BACKGROUND
The Complainants were former employees of the 
1st Respondent (a local care centre) who paid 
pension contributions to the 2nd Respondent (a 
fund administrator). They commenced 
employment with the 1st Respondent on 2 
February 2008 and 27 April 2010 and their 
employment was terminated on 29 May 2017 
and 31 May 2017 respectively. During their 
period of employment, they respectively made 
contributions towards a pension benefit at the 
rate of E495.00 and E566.00 per month 
respectively. These would be deducted from 
their salaries for a pension benefit in the future. 
Following their resignation from 1st 
Respondent’s employ, they did not receive their 
due pension benefits as per their contributions. 
The Complainants first filed a complaint with the 
Conciliation, Mediation and Arbitration 
Commission (the Commission), after which they 
withdrew their complaint with the Commission 
and lodged it with this Tribunal.
     
COMPLAINT
The Complainants stated that following a 
redundancy exercise they were both handed 
termination letters on 29 May 2017, with a list of 
benefits due to them from the employer. Among 
these were pension benefits, which were 
proceeds of deductions from their salaries from 
the dates of their employment. They asserted 
that they received pension benefits representing 
two years of their employment with the 1st 
Respondent for the period between 2015 and 
2017. This amount was without interest. The 
Complainants argued that a pension 
representing an unpaid 4.4 years was 

outstanding. They argued that the amounts 
owing are illustrated as follows:

Complainant A
Monthly deduction  – E495.00 x 12 (4.4 years)
                      =E26, 136.00

Complainant B
Monthly deduction  – E566.00 x 12 (4.4 years)
           = E29, 884.80

They insisted that they want full payment of all 
their pension benefits including interest.

1st RESPONDENT’S RESPONSE
The 1st Respondent’s response painted a picture 
of complete disorganisation in its offices to such 
an extent that it did not have any documents in 
support of or with which to defend 
Complainants’ claims. In fact, it stated that the 
resignation of a former accounts clerk placed it 
at a disadvantage, with some documents 
belonging to it recovered from such former 
employee’s home. Other important documents 
were retrieved from its waste paper bins. A 
search of the offices also recovered a letter from 
the Financial Services Regulatory Authority 
(FSRA/the Regulator) wherein the Regulator 
questioned the remission of pension 
contributions by the 1st Respondent.

The response further referred to a letter dated 3 
December 2013 written by the 1st Respondent’s 
then Executive Director/Principal Officer 
alluding to members of the scheme reaching 
consensus to terminate the scheme due to lack 
of donors, and that by virtue of such 

termination, the 1st Respondent would no 
longer make pension contributions on behalf of 
its employees. 1st Respondent concluded that in 
light of these circumstances, deductions of 
employees’ salaries would have stopped 
immediately after the letter was written. 
The 1st Respondent’s plea was that the Tribunal 
summon its former Executive Director and 
Accounts Clerk who would provide answers to 
the claim lodged against it.

2nd RESPONDENT’S RESPONSE 
In its response the 2nd Respondent explained 
that it was appointed interim administrators by 
the Regulator to reconstruct members’ data 
from inception dates of several funds to 
December 2011. These funds had previously 
been administered by a certain fund 
administrator the administration of which was 
now a subject of a court battle. They were further 
required to administer funds for participating 
employers who were keen to continue to 
participate in a certain umbrella provident fund 
from then onwards. One of these funds was the 
one to which the Complainants’ contributions 
were to be remitted.

The 2nd Respondent confirmed the 
Complainants’ version that 1st Respondent 
never remitted contributions to its offices. 
Further that it was not aware of any members 
made redundant, nor any benefits paid to them. 
The 2nd Respondent affirmed that it had no 
further information to assist Complainants. It 
insisted that once it discharged its mandate as 
per the instruction from the Regulator, it handed 
over the reconstructed data to the liquidator in 
the matter.

DETERMINATION AND REASONS 
The issue for determination concerned the 
liability of a defaulting employer to pay 
contributions to a fund on behalf of its 
employees, and the appropriate order. The 
attendant question relates to whether or not the 
Complainants were entitled to pension 
contributions as represented above. 

Pension benefits are the total sum paid into the 
pension fund by the employer as delayed 

remuneration for the employee’s current work. 
This is approved by English Courts in the cases of 
Parry v Cleaver [1970] AC 1 and The Halcyon 
Skies [1976] WLR 514. Since the Fund was a 
contribution-based scheme, benefits could only 
be accessed if contributions had been made. 
When employees become eligible for a pension 
or, as in the present case, exit the fund by means 
of redundancy, the extent of contributions made 
by them and/or on their behalf becomes an 
important determinant for the value of their 
entitlement.
 
Duty to remit contributions
Section 16 of the Retirement Funds Act, 2005 
(RFA) sets the time frame within which monthly 
contributions must be submitted thus- 
“All contributions due to a retirement fund in 
respect of its members shall be paid to the fund 
or to the person administering the fund’s assets 
within 7 days of the expiry of the period for 
which it was due.”

Deduction of salaries
The Ombudsman had to determine whether 
Complainants were entitled to the amounts 
deducted from their salaries over the period of 
4.4 years. The 1st Respondent affirmed payment 
of Complainants pension benefits representing a 
two-year period. Unfortunately, it averred that it 
could not recover relevant documentation 
belonging to it- with some documents retrieved 
from former employees’ homes. It justified its 
lack of remission of funds to 2nd Respondent on 
the former Executive Director/Principal Officer’s 
2013 letter wherein the Executive Director 
terminated the existence of the fund. This 
assertion suggested that employees’ salaries 
were never deducted and remitted to 2nd 
Respondent towards their pension contributions 
after this letter was written. This allusion, 
however, conflicted with evidence of 
Complainants’ salary invoice slips dated as late 
as March 2017, demonstrating pension 
deductions from their salaries. Again, the 1st 
Respondent failed to explain this discrepancy in 
its statements in relation to evidence submitted 
by Complainants.

Quantum of benefits
The 1st Respondent’s Special Rules provided 
for a member’s rate of contribution as follows: 
“5. Member contribution Five percent of 
member’s fund salary
6. Employer contribution Five percent of 
member’s fund salary
Of which:

a) The amount is less the Fund’s expenses for 
the month, the death and funeral benefit 
referred to in Special Rules 7 and 8, shall 
be applied for this purpose.

The first Complaint’s basic salary was E13, 
138.00. Five percent of that is E656.90. The 
salary advice slip, however, showed the 
deduction as E495.00. The Ombudsman used 
the latter amount. Again, this was only a 
representation of ‘member contribution’ in 
terms of Special Rule 5 above. There was 
supposed to be another E495.00 towards the 
‘employer’s contribution’ to satisfy Special Rule 
6. A portrayal of total contributions for both 
Complainants over the 4.4 year period should 
have looked like this:

Employee 1
E495.00 x 2 x 12 x 4.4 years
= E52, 272.00

Employee 2
E566.00 x 2 x 12 x 4.4 years
= E59, 769.60
Special Rule 9 provided for cases where the 
member is retrenched and stated that “The 
member’s fund credit at the date of leaving 
employment.”

The Tribunal relied on a generic definition of 
“fund credit” being: 

• “All your contributions PLUS 
• All your employer’s contributions PLUS
• Any money you may have transferred into 

the fund from your previous employer’s 
fund 

PLUS
• The investment returns (positive and 

negative) you may have earned on all 
these amounts.

The benefits you get from the fund will depend 
on how much money is in your fund credit on 
the day you leave the fund.” 

Section 13(3) of the RFA provides that the rules 
of a retirement fund shall be binding on the 
fund, its members, employer, officers and any 
person who has a claim on the fund. The 
Ombudsman found that Complainants were 
entitled to receive the benefits as spelt out in 
the rules, or rather, that the employer was 
bound to make contributions on behalf of the 
Complainants as per the rules. Accepting the 
values identified as the employer’s and 
member’s contributions, the Complainants 
were entitled to the amounts represented 
above.

DECISION
The decision of the Ombudsman was that:
a) The 1st Respondent was in default of 

remitting Complainants’ and its own 
contributions to the 2nd Respondent as 
alleged by the Complainants.

b) The 1st Respondent’s failure to contribute 
to the 2nd Respondent was in violation of 
the RFA, and the Special rules of the Fund.

c) The 1st Respondent was indebted to 
Complainants in the amount representing 
the arrear contributions as calculated by 
this Tribunal.

THE ORDER
1. The 1st Respondent was ordered to 

compute and pay to the Complainants all 
contributions constituting their pension 
benefits. 

2. The payment referred to in (1) above was to 
include interest at the rate of returns on 
investment prevailing at the time, 
calculated from the date when the 
Complainant lodged the complaint with 
this Tribunal to the date of payment.
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BACKGROUND
The Complainants were former employees of the 
1st Respondent (a local care centre) who paid 
pension contributions to the 2nd Respondent (a 
fund administrator). They commenced 
employment with the 1st Respondent on 2 
February 2008 and 27 April 2010 and their 
employment was terminated on 29 May 2017 
and 31 May 2017 respectively. During their 
period of employment, they respectively made 
contributions towards a pension benefit at the 
rate of E495.00 and E566.00 per month 
respectively. These would be deducted from 
their salaries for a pension benefit in the future. 
Following their resignation from 1st 
Respondent’s employ, they did not receive their 
due pension benefits as per their contributions. 
The Complainants first filed a complaint with the 
Conciliation, Mediation and Arbitration 
Commission (the Commission), after which they 
withdrew their complaint with the Commission 
and lodged it with this Tribunal.
     
COMPLAINT
The Complainants stated that following a 
redundancy exercise they were both handed 
termination letters on 29 May 2017, with a list of 
benefits due to them from the employer. Among 
these were pension benefits, which were 
proceeds of deductions from their salaries from 
the dates of their employment. They asserted 
that they received pension benefits representing 
two years of their employment with the 1st 
Respondent for the period between 2015 and 
2017. This amount was without interest. The 
Complainants argued that a pension 
representing an unpaid 4.4 years was 

outstanding. They argued that the amounts 
owing are illustrated as follows:

Complainant A
Monthly deduction  – E495.00 x 12 (4.4 years)
                      =E26, 136.00

Complainant B
Monthly deduction  – E566.00 x 12 (4.4 years)
           = E29, 884.80

They insisted that they want full payment of all 
their pension benefits including interest.

1st RESPONDENT’S RESPONSE
The 1st Respondent’s response painted a picture 
of complete disorganisation in its offices to such 
an extent that it did not have any documents in 
support of or with which to defend 
Complainants’ claims. In fact, it stated that the 
resignation of a former accounts clerk placed it 
at a disadvantage, with some documents 
belonging to it recovered from such former 
employee’s home. Other important documents 
were retrieved from its waste paper bins. A 
search of the offices also recovered a letter from 
the Financial Services Regulatory Authority 
(FSRA/the Regulator) wherein the Regulator 
questioned the remission of pension 
contributions by the 1st Respondent.

The response further referred to a letter dated 3 
December 2013 written by the 1st Respondent’s 
then Executive Director/Principal Officer 
alluding to members of the scheme reaching 
consensus to terminate the scheme due to lack 
of donors, and that by virtue of such 

termination, the 1st Respondent would no 
longer make pension contributions on behalf of 
its employees. 1st Respondent concluded that in 
light of these circumstances, deductions of 
employees’ salaries would have stopped 
immediately after the letter was written. 
The 1st Respondent’s plea was that the Tribunal 
summon its former Executive Director and 
Accounts Clerk who would provide answers to 
the claim lodged against it.

2nd RESPONDENT’S RESPONSE 
In its response the 2nd Respondent explained 
that it was appointed interim administrators by 
the Regulator to reconstruct members’ data 
from inception dates of several funds to 
December 2011. These funds had previously 
been administered by a certain fund 
administrator the administration of which was 
now a subject of a court battle. They were further 
required to administer funds for participating 
employers who were keen to continue to 
participate in a certain umbrella provident fund 
from then onwards. One of these funds was the 
one to which the Complainants’ contributions 
were to be remitted.

The 2nd Respondent confirmed the 
Complainants’ version that 1st Respondent 
never remitted contributions to its offices. 
Further that it was not aware of any members 
made redundant, nor any benefits paid to them. 
The 2nd Respondent affirmed that it had no 
further information to assist Complainants. It 
insisted that once it discharged its mandate as 
per the instruction from the Regulator, it handed 
over the reconstructed data to the liquidator in 
the matter.

DETERMINATION AND REASONS 
The issue for determination concerned the 
liability of a defaulting employer to pay 
contributions to a fund on behalf of its 
employees, and the appropriate order. The 
attendant question relates to whether or not the 
Complainants were entitled to pension 
contributions as represented above. 

Pension benefits are the total sum paid into the 
pension fund by the employer as delayed 

remuneration for the employee’s current work. 
This is approved by English Courts in the cases of 
Parry v Cleaver [1970] AC 1 and The Halcyon 
Skies [1976] WLR 514. Since the Fund was a 
contribution-based scheme, benefits could only 
be accessed if contributions had been made. 
When employees become eligible for a pension 
or, as in the present case, exit the fund by means 
of redundancy, the extent of contributions made 
by them and/or on their behalf becomes an 
important determinant for the value of their 
entitlement.
 
Duty to remit contributions
Section 16 of the Retirement Funds Act, 2005 
(RFA) sets the time frame within which monthly 
contributions must be submitted thus- 
“All contributions due to a retirement fund in 
respect of its members shall be paid to the fund 
or to the person administering the fund’s assets 
within 7 days of the expiry of the period for 
which it was due.”

Deduction of salaries
The Ombudsman had to determine whether 
Complainants were entitled to the amounts 
deducted from their salaries over the period of 
4.4 years. The 1st Respondent affirmed payment 
of Complainants pension benefits representing a 
two-year period. Unfortunately, it averred that it 
could not recover relevant documentation 
belonging to it- with some documents retrieved 
from former employees’ homes. It justified its 
lack of remission of funds to 2nd Respondent on 
the former Executive Director/Principal Officer’s 
2013 letter wherein the Executive Director 
terminated the existence of the fund. This 
assertion suggested that employees’ salaries 
were never deducted and remitted to 2nd 
Respondent towards their pension contributions 
after this letter was written. This allusion, 
however, conflicted with evidence of 
Complainants’ salary invoice slips dated as late 
as March 2017, demonstrating pension 
deductions from their salaries. Again, the 1st 
Respondent failed to explain this discrepancy in 
its statements in relation to evidence submitted 
by Complainants.

Quantum of benefits
The 1st Respondent’s Special Rules provided 
for a member’s rate of contribution as follows: 
“5. Member contribution Five percent of 
member’s fund salary
6. Employer contribution Five percent of 
member’s fund salary
Of which:

a) The amount is less the Fund’s expenses for 
the month, the death and funeral benefit 
referred to in Special Rules 7 and 8, shall 
be applied for this purpose.

The first Complaint’s basic salary was E13, 
138.00. Five percent of that is E656.90. The 
salary advice slip, however, showed the 
deduction as E495.00. The Ombudsman used 
the latter amount. Again, this was only a 
representation of ‘member contribution’ in 
terms of Special Rule 5 above. There was 
supposed to be another E495.00 towards the 
‘employer’s contribution’ to satisfy Special Rule 
6. A portrayal of total contributions for both 
Complainants over the 4.4 year period should 
have looked like this:

Employee 1
E495.00 x 2 x 12 x 4.4 years
= E52, 272.00

Employee 2
E566.00 x 2 x 12 x 4.4 years
= E59, 769.60
Special Rule 9 provided for cases where the 
member is retrenched and stated that “The 
member’s fund credit at the date of leaving 
employment.”

The Tribunal relied on a generic definition of 
“fund credit” being: 

• “All your contributions PLUS 
• All your employer’s contributions PLUS
• Any money you may have transferred into 

the fund from your previous employer’s 
fund 

PLUS
• The investment returns (positive and 

negative) you may have earned on all 
these amounts.

The benefits you get from the fund will depend 
on how much money is in your fund credit on 
the day you leave the fund.” 

Section 13(3) of the RFA provides that the rules 
of a retirement fund shall be binding on the 
fund, its members, employer, officers and any 
person who has a claim on the fund. The 
Ombudsman found that Complainants were 
entitled to receive the benefits as spelt out in 
the rules, or rather, that the employer was 
bound to make contributions on behalf of the 
Complainants as per the rules. Accepting the 
values identified as the employer’s and 
member’s contributions, the Complainants 
were entitled to the amounts represented 
above.

DECISION
The decision of the Ombudsman was that:
a) The 1st Respondent was in default of 

remitting Complainants’ and its own 
contributions to the 2nd Respondent as 
alleged by the Complainants.

b) The 1st Respondent’s failure to contribute 
to the 2nd Respondent was in violation of 
the RFA, and the Special rules of the Fund.

c) The 1st Respondent was indebted to 
Complainants in the amount representing 
the arrear contributions as calculated by 
this Tribunal.

THE ORDER
1. The 1st Respondent was ordered to 

compute and pay to the Complainants all 
contributions constituting their pension 
benefits. 

2. The payment referred to in (1) above was to 
include interest at the rate of returns on 
investment prevailing at the time, 
calculated from the date when the 
Complainant lodged the complaint with 
this Tribunal to the date of payment.



BACKGROUND
The Complainants were former employees of the 
1st Respondent (a local care centre) who paid 
pension contributions to the 2nd Respondent (a 
fund administrator). They commenced 
employment with the 1st Respondent on 2 
February 2008 and 27 April 2010 and their 
employment was terminated on 29 May 2017 
and 31 May 2017 respectively. During their 
period of employment, they respectively made 
contributions towards a pension benefit at the 
rate of E495.00 and E566.00 per month 
respectively. These would be deducted from 
their salaries for a pension benefit in the future. 
Following their resignation from 1st 
Respondent’s employ, they did not receive their 
due pension benefits as per their contributions. 
The Complainants first filed a complaint with the 
Conciliation, Mediation and Arbitration 
Commission (the Commission), after which they 
withdrew their complaint with the Commission 
and lodged it with this Tribunal.
     
COMPLAINT
The Complainants stated that following a 
redundancy exercise they were both handed 
termination letters on 29 May 2017, with a list of 
benefits due to them from the employer. Among 
these were pension benefits, which were 
proceeds of deductions from their salaries from 
the dates of their employment. They asserted 
that they received pension benefits representing 
two years of their employment with the 1st 
Respondent for the period between 2015 and 
2017. This amount was without interest. The 
Complainants argued that a pension 
representing an unpaid 4.4 years was 

outstanding. They argued that the amounts 
owing are illustrated as follows:

Complainant A
Monthly deduction  – E495.00 x 12 (4.4 years)
                      =E26, 136.00

Complainant B
Monthly deduction  – E566.00 x 12 (4.4 years)
           = E29, 884.80

They insisted that they want full payment of all 
their pension benefits including interest.

1st RESPONDENT’S RESPONSE
The 1st Respondent’s response painted a picture 
of complete disorganisation in its offices to such 
an extent that it did not have any documents in 
support of or with which to defend 
Complainants’ claims. In fact, it stated that the 
resignation of a former accounts clerk placed it 
at a disadvantage, with some documents 
belonging to it recovered from such former 
employee’s home. Other important documents 
were retrieved from its waste paper bins. A 
search of the offices also recovered a letter from 
the Financial Services Regulatory Authority 
(FSRA/the Regulator) wherein the Regulator 
questioned the remission of pension 
contributions by the 1st Respondent.

The response further referred to a letter dated 3 
December 2013 written by the 1st Respondent’s 
then Executive Director/Principal Officer 
alluding to members of the scheme reaching 
consensus to terminate the scheme due to lack 
of donors, and that by virtue of such 

termination, the 1st Respondent would no 
longer make pension contributions on behalf of 
its employees. 1st Respondent concluded that in 
light of these circumstances, deductions of 
employees’ salaries would have stopped 
immediately after the letter was written. 
The 1st Respondent’s plea was that the Tribunal 
summon its former Executive Director and 
Accounts Clerk who would provide answers to 
the claim lodged against it.

2nd RESPONDENT’S RESPONSE 
In its response the 2nd Respondent explained 
that it was appointed interim administrators by 
the Regulator to reconstruct members’ data 
from inception dates of several funds to 
December 2011. These funds had previously 
been administered by a certain fund 
administrator the administration of which was 
now a subject of a court battle. They were further 
required to administer funds for participating 
employers who were keen to continue to 
participate in a certain umbrella provident fund 
from then onwards. One of these funds was the 
one to which the Complainants’ contributions 
were to be remitted.

The 2nd Respondent confirmed the 
Complainants’ version that 1st Respondent 
never remitted contributions to its offices. 
Further that it was not aware of any members 
made redundant, nor any benefits paid to them. 
The 2nd Respondent affirmed that it had no 
further information to assist Complainants. It 
insisted that once it discharged its mandate as 
per the instruction from the Regulator, it handed 
over the reconstructed data to the liquidator in 
the matter.

DETERMINATION AND REASONS 
The issue for determination concerned the 
liability of a defaulting employer to pay 
contributions to a fund on behalf of its 
employees, and the appropriate order. The 
attendant question relates to whether or not the 
Complainants were entitled to pension 
contributions as represented above. 

Pension benefits are the total sum paid into the 
pension fund by the employer as delayed 

remuneration for the employee’s current work. 
This is approved by English Courts in the cases of 
Parry v Cleaver [1970] AC 1 and The Halcyon 
Skies [1976] WLR 514. Since the Fund was a 
contribution-based scheme, benefits could only 
be accessed if contributions had been made. 
When employees become eligible for a pension 
or, as in the present case, exit the fund by means 
of redundancy, the extent of contributions made 
by them and/or on their behalf becomes an 
important determinant for the value of their 
entitlement.
 
Duty to remit contributions
Section 16 of the Retirement Funds Act, 2005 
(RFA) sets the time frame within which monthly 
contributions must be submitted thus- 
“All contributions due to a retirement fund in 
respect of its members shall be paid to the fund 
or to the person administering the fund’s assets 
within 7 days of the expiry of the period for 
which it was due.”

Deduction of salaries
The Ombudsman had to determine whether 
Complainants were entitled to the amounts 
deducted from their salaries over the period of 
4.4 years. The 1st Respondent affirmed payment 
of Complainants pension benefits representing a 
two-year period. Unfortunately, it averred that it 
could not recover relevant documentation 
belonging to it- with some documents retrieved 
from former employees’ homes. It justified its 
lack of remission of funds to 2nd Respondent on 
the former Executive Director/Principal Officer’s 
2013 letter wherein the Executive Director 
terminated the existence of the fund. This 
assertion suggested that employees’ salaries 
were never deducted and remitted to 2nd 
Respondent towards their pension contributions 
after this letter was written. This allusion, 
however, conflicted with evidence of 
Complainants’ salary invoice slips dated as late 
as March 2017, demonstrating pension 
deductions from their salaries. Again, the 1st 
Respondent failed to explain this discrepancy in 
its statements in relation to evidence submitted 
by Complainants.

Quantum of benefits
The 1st Respondent’s Special Rules provided 
for a member’s rate of contribution as follows: 
“5. Member contribution Five percent of 
member’s fund salary
6. Employer contribution Five percent of 
member’s fund salary
Of which:

a) The amount is less the Fund’s expenses for 
the month, the death and funeral benefit 
referred to in Special Rules 7 and 8, shall 
be applied for this purpose.

The first Complaint’s basic salary was E13, 
138.00. Five percent of that is E656.90. The 
salary advice slip, however, showed the 
deduction as E495.00. The Ombudsman used 
the latter amount. Again, this was only a 
representation of ‘member contribution’ in 
terms of Special Rule 5 above. There was 
supposed to be another E495.00 towards the 
‘employer’s contribution’ to satisfy Special Rule 
6. A portrayal of total contributions for both 
Complainants over the 4.4 year period should 
have looked like this:

Employee 1
E495.00 x 2 x 12 x 4.4 years
= E52, 272.00

Employee 2
E566.00 x 2 x 12 x 4.4 years
= E59, 769.60
Special Rule 9 provided for cases where the 
member is retrenched and stated that “The 
member’s fund credit at the date of leaving 
employment.”

The Tribunal relied on a generic definition of 
“fund credit” being: 

• “All your contributions PLUS 
• All your employer’s contributions PLUS
• Any money you may have transferred into 

the fund from your previous employer’s 
fund 

PLUS
• The investment returns (positive and 

negative) you may have earned on all 
these amounts.

The benefits you get from the fund will depend 
on how much money is in your fund credit on 
the day you leave the fund.” 

Section 13(3) of the RFA provides that the rules 
of a retirement fund shall be binding on the 
fund, its members, employer, officers and any 
person who has a claim on the fund. The 
Ombudsman found that Complainants were 
entitled to receive the benefits as spelt out in 
the rules, or rather, that the employer was 
bound to make contributions on behalf of the 
Complainants as per the rules. Accepting the 
values identified as the employer’s and 
member’s contributions, the Complainants 
were entitled to the amounts represented 
above.

DECISION
The decision of the Ombudsman was that:
a) The 1st Respondent was in default of 

remitting Complainants’ and its own 
contributions to the 2nd Respondent as 
alleged by the Complainants.

b) The 1st Respondent’s failure to contribute 
to the 2nd Respondent was in violation of 
the RFA, and the Special rules of the Fund.

c) The 1st Respondent was indebted to 
Complainants in the amount representing 
the arrear contributions as calculated by 
this Tribunal.

THE ORDER
1. The 1st Respondent was ordered to 

compute and pay to the Complainants all 
contributions constituting their pension 
benefits. 

2. The payment referred to in (1) above was to 
include interest at the rate of returns on 
investment prevailing at the time, 
calculated from the date when the 
Complainant lodged the complaint with 
this Tribunal to the date of payment.
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BACKGROUND
The Complainants were former employees of the 
1st Respondent (a local care centre) who paid 
pension contributions to the 2nd Respondent (a 
fund administrator). They commenced 
employment with the 1st Respondent on 2 
February 2008 and 27 April 2010 and their 
employment was terminated on 29 May 2017 
and 31 May 2017 respectively. During their 
period of employment, they respectively made 
contributions towards a pension benefit at the 
rate of E495.00 and E566.00 per month 
respectively. These would be deducted from 
their salaries for a pension benefit in the future. 
Following their resignation from 1st 
Respondent’s employ, they did not receive their 
due pension benefits as per their contributions. 
The Complainants first filed a complaint with the 
Conciliation, Mediation and Arbitration 
Commission (the Commission), after which they 
withdrew their complaint with the Commission 
and lodged it with this Tribunal.
     
COMPLAINT
The Complainants stated that following a 
redundancy exercise they were both handed 
termination letters on 29 May 2017, with a list of 
benefits due to them from the employer. Among 
these were pension benefits, which were 
proceeds of deductions from their salaries from 
the dates of their employment. They asserted 
that they received pension benefits representing 
two years of their employment with the 1st 
Respondent for the period between 2015 and 
2017. This amount was without interest. The 
Complainants argued that a pension 
representing an unpaid 4.4 years was 

outstanding. They argued that the amounts 
owing are illustrated as follows:

Complainant A
Monthly deduction  – E495.00 x 12 (4.4 years)
                      =E26, 136.00

Complainant B
Monthly deduction  – E566.00 x 12 (4.4 years)
           = E29, 884.80

They insisted that they want full payment of all 
their pension benefits including interest.

1st RESPONDENT’S RESPONSE
The 1st Respondent’s response painted a picture 
of complete disorganisation in its offices to such 
an extent that it did not have any documents in 
support of or with which to defend 
Complainants’ claims. In fact, it stated that the 
resignation of a former accounts clerk placed it 
at a disadvantage, with some documents 
belonging to it recovered from such former 
employee’s home. Other important documents 
were retrieved from its waste paper bins. A 
search of the offices also recovered a letter from 
the Financial Services Regulatory Authority 
(FSRA/the Regulator) wherein the Regulator 
questioned the remission of pension 
contributions by the 1st Respondent.

The response further referred to a letter dated 3 
December 2013 written by the 1st Respondent’s 
then Executive Director/Principal Officer 
alluding to members of the scheme reaching 
consensus to terminate the scheme due to lack 
of donors, and that by virtue of such 

termination, the 1st Respondent would no 
longer make pension contributions on behalf of 
its employees. 1st Respondent concluded that in 
light of these circumstances, deductions of 
employees’ salaries would have stopped 
immediately after the letter was written. 
The 1st Respondent’s plea was that the Tribunal 
summon its former Executive Director and 
Accounts Clerk who would provide answers to 
the claim lodged against it.

2nd RESPONDENT’S RESPONSE 
In its response the 2nd Respondent explained 
that it was appointed interim administrators by 
the Regulator to reconstruct members’ data 
from inception dates of several funds to 
December 2011. These funds had previously 
been administered by a certain fund 
administrator the administration of which was 
now a subject of a court battle. They were further 
required to administer funds for participating 
employers who were keen to continue to 
participate in a certain umbrella provident fund 
from then onwards. One of these funds was the 
one to which the Complainants’ contributions 
were to be remitted.

The 2nd Respondent confirmed the 
Complainants’ version that 1st Respondent 
never remitted contributions to its offices. 
Further that it was not aware of any members 
made redundant, nor any benefits paid to them. 
The 2nd Respondent affirmed that it had no 
further information to assist Complainants. It 
insisted that once it discharged its mandate as 
per the instruction from the Regulator, it handed 
over the reconstructed data to the liquidator in 
the matter.

DETERMINATION AND REASONS 
The issue for determination concerned the 
liability of a defaulting employer to pay 
contributions to a fund on behalf of its 
employees, and the appropriate order. The 
attendant question relates to whether or not the 
Complainants were entitled to pension 
contributions as represented above. 

Pension benefits are the total sum paid into the 
pension fund by the employer as delayed 

remuneration for the employee’s current work. 
This is approved by English Courts in the cases of 
Parry v Cleaver [1970] AC 1 and The Halcyon 
Skies [1976] WLR 514. Since the Fund was a 
contribution-based scheme, benefits could only 
be accessed if contributions had been made. 
When employees become eligible for a pension 
or, as in the present case, exit the fund by means 
of redundancy, the extent of contributions made 
by them and/or on their behalf becomes an 
important determinant for the value of their 
entitlement.
 
Duty to remit contributions
Section 16 of the Retirement Funds Act, 2005 
(RFA) sets the time frame within which monthly 
contributions must be submitted thus- 
“All contributions due to a retirement fund in 
respect of its members shall be paid to the fund 
or to the person administering the fund’s assets 
within 7 days of the expiry of the period for 
which it was due.”

Deduction of salaries
The Ombudsman had to determine whether 
Complainants were entitled to the amounts 
deducted from their salaries over the period of 
4.4 years. The 1st Respondent affirmed payment 
of Complainants pension benefits representing a 
two-year period. Unfortunately, it averred that it 
could not recover relevant documentation 
belonging to it- with some documents retrieved 
from former employees’ homes. It justified its 
lack of remission of funds to 2nd Respondent on 
the former Executive Director/Principal Officer’s 
2013 letter wherein the Executive Director 
terminated the existence of the fund. This 
assertion suggested that employees’ salaries 
were never deducted and remitted to 2nd 
Respondent towards their pension contributions 
after this letter was written. This allusion, 
however, conflicted with evidence of 
Complainants’ salary invoice slips dated as late 
as March 2017, demonstrating pension 
deductions from their salaries. Again, the 1st 
Respondent failed to explain this discrepancy in 
its statements in relation to evidence submitted 
by Complainants.

Quantum of benefits
The 1st Respondent’s Special Rules provided 
for a member’s rate of contribution as follows: 
“5. Member contribution Five percent of 
member’s fund salary
6. Employer contribution Five percent of 
member’s fund salary
Of which:

a) The amount is less the Fund’s expenses for 
the month, the death and funeral benefit 
referred to in Special Rules 7 and 8, shall 
be applied for this purpose.

The first Complaint’s basic salary was E13, 
138.00. Five percent of that is E656.90. The 
salary advice slip, however, showed the 
deduction as E495.00. The Ombudsman used 
the latter amount. Again, this was only a 
representation of ‘member contribution’ in 
terms of Special Rule 5 above. There was 
supposed to be another E495.00 towards the 
‘employer’s contribution’ to satisfy Special Rule 
6. A portrayal of total contributions for both 
Complainants over the 4.4 year period should 
have looked like this:

Employee 1
E495.00 x 2 x 12 x 4.4 years
= E52, 272.00

Employee 2
E566.00 x 2 x 12 x 4.4 years
= E59, 769.60
Special Rule 9 provided for cases where the 
member is retrenched and stated that “The 
member’s fund credit at the date of leaving 
employment.”

The Tribunal relied on a generic definition of 
“fund credit” being: 

• “All your contributions PLUS 
• All your employer’s contributions PLUS
• Any money you may have transferred into 

the fund from your previous employer’s 
fund 

PLUS
• The investment returns (positive and 

negative) you may have earned on all 
these amounts.

The benefits you get from the fund will depend 
on how much money is in your fund credit on 
the day you leave the fund.” 

Section 13(3) of the RFA provides that the rules 
of a retirement fund shall be binding on the 
fund, its members, employer, officers and any 
person who has a claim on the fund. The 
Ombudsman found that Complainants were 
entitled to receive the benefits as spelt out in 
the rules, or rather, that the employer was 
bound to make contributions on behalf of the 
Complainants as per the rules. Accepting the 
values identified as the employer’s and 
member’s contributions, the Complainants 
were entitled to the amounts represented 
above.

DECISION
The decision of the Ombudsman was that:
a) The 1st Respondent was in default of 

remitting Complainants’ and its own 
contributions to the 2nd Respondent as 
alleged by the Complainants.

b) The 1st Respondent’s failure to contribute 
to the 2nd Respondent was in violation of 
the RFA, and the Special rules of the Fund.

c) The 1st Respondent was indebted to 
Complainants in the amount representing 
the arrear contributions as calculated by 
this Tribunal.

THE ORDER
1. The 1st Respondent was ordered to 

compute and pay to the Complainants all 
contributions constituting their pension 
benefits. 

2. The payment referred to in (1) above was to 
include interest at the rate of returns on 
investment prevailing at the time, 
calculated from the date when the 
Complainant lodged the complaint with 
this Tribunal to the date of payment.

The question then became whether or not the 
resolution made on the said day was binding 
on the Complainant.

To answer this question the Ombudsman 
considered the provisions of Section 83(e) of 
the Co-operative Societies Act 5 of 2003 (The 
Co-operative Act) which provides that a 
scheme’s funds is made up, among other 
things, of: capital borrowed from members in 
the form of voluntary savings deposits; and, 
shares which are allocated to each member 
according to such member’s contribution. 
Hence, whether it be shares, deposits or 
savings, they all form part of the “funds” of 
the scheme. This is confirmed in the 
Respondent’s by-law 13. Section 34( j) of the 
Co-operative Act provides that it is a right of a 
member of a co-operative “to claim refund of 
the member’s share or shares upon 
termination of membership.” The 
Ombudsman found that this implies any form 
of benefit related to that member, whether it 
is a member’s contributions to the scheme. It 
may take the form of savings or shares. As 
established from her assertion, Complainant 
had resigned from the scheme on 31 
December 2013. The Respondent’s by-laws 
themselves sanctioned termination of 
membership. By-law 9 states:

“Membership shall be terminated by:
……
c) Resignation after giving the society six 
months’ notice in writing for consideration 
purposes.” [Emphasis added]

The above provision determines that at least 
in June 2014 (six months after giving 
notification of resignation), the Complainant 
became entitled to her savings plus 
accumulated interest. However, on the 12th 
March 2014 the Respondent sent a letter to 
Complainant notifying her of the scheme’s 
indebtedness, requesting for patience on the 
part of Complainant not to demand 
immediate payment. Respondent alluded to a 
backlog in unpaid members’ claims. 

Only on 30 June 2015 (a year after attainment 
of the right to the stated amount) did the 
Respondent hold the special general meeting 
where there was the resolution to suspend 
payment of member’s benefits until such time 
that the Respondent could afford. Paragraph 
3.8 of the minutes from the meeting stated 
that “Resignations would not be entertained, 
those that resigned would have to terminate 
their resignation if they want to have their 
savings at the end of it all.” Effectively, this 
meant that even though the Complaint had 
resigned more than 18 months earlier, she 
had to terminate her resignation in order to 
obtain her savings. These facts raised the 
question whether such resolution was binding 
on the Complainant as well.

Applicability of resolution 
The Ombudsman considered that there is a 
general resistance to create legal 
consequences for conduct only after the 
conduct has occurred. She referred to the 
South African Supreme Court in the National 
Director of Public Prosecutions v Wouter 
Basson Case No: 131/2000 which quoted 
Justice Scalia in Kaiser Aluminium and 
Chemical Corporation et al v Bonjorno et al 
494 US 827 at 855 stating that: 
“The principle that the legal effect of conduct 
should ordinarily be assessed under the law 
that existed when the conduct took place has 
timeless and universal human appeal. It was 
recognized by the Greeks … by the Romans … 
by English common law … and by the Code 
Napoleon…”

The above principle is also recognised by the 
South African courts in which there is a strong 
presumption against the retrospective 
operation of a statute. Generally a statute will 
be understood as operating prospectively 
only unless the legislature has clearly 
expressed a contrary intention [Genrec MEI 
(Pty) Ltd v Industrial Council for the Iron, Steel, 
Engineering, Metallurgical Industry & Others 
[1994] ZASCA 143]. 

SAVINGS AND/OR CREDIT - claim for withdrawal 
of savings and accompanying interest

COMPLAINT
The Complainant was a member of a Savings 
and Credit Co-operative society (the scheme/ 
Respondent). On 30 December 2013 she had 
written a letter to the Respondent giving 
notice of her resignation from the scheme as 
at 31 December 2013. In the same letter she 
had requested that her savings, plus accrued 
interest to that point be paid to herself. In her 
complaint she argued that about two months 
subsequent to her resignation she received a 
letter from the scheme requesting that she be 
patient with the scheme as there was a 
backlog in its repayment exercise to members 
who had resigned.

Complainant stated that as at 31 January 
2014, her balance of savings was E10, 123.57 
plus interest of E878.25. She requested that 
she be awarded this amount.

RESPONDENT’S RESPONSE
In its response, the Respondent 
acknowledged Complainant’s resignation as a 
member. Respondent further stated that on 
10th May 2015 it had called all relevant 
stakeholders to a special general meeting 
which included current and former members. 
According to Respondent also present in this 
meeting were representatives from the 
Regulator’s office. In this meeting the 
Respondent’s Board explained to the 
membership the Respondent’s financial status 
and for them to decide on a way forward. 

The Respondent attached minutes from this 
meeting where it clearly stated, among other 
things: how the Respondent is insolvent; that 
the balance sheet as at 30 June 2014 indicated 
a deficit of E2.69 million; and, that the 
Respondent had failed to make any surplus 
for the past 12 years. 

The Respondent further stated how it would 
be willing to attend at the Tribunal’s office to 
discuss the matter, which was held on the 7th 
June 2017. The outcome of the facilitated 
settlement attempt was that the Respondent 
pointed out how the scheme was not in a 
position to pay out the Complainant due to its 
dire financial position.

DETERMINATION AND REASONS
The Ombudsman was called upon to 
determine whether or not the Complainant 
should be awarded her savings together with 
interest accrued at the time of resignation 
from the scheme.
 
There was no dispute of facts in this neither 
die Respondent deny that she resigned her 
membership and that she remained unpaid 
both her savings and interest. Be that as it 
may, the Respondent argued that it withheld 
payment following a special general meeting 
where the agenda was to come up with a plan 
to restore the scheme to profitability. 

ANNUAL REPORT 2017/2018 | P21

In the circumstances of this complaint, it was 
not even a statute, but a mere resolution. The 
Ombudsman concluded that the resolution 
would not have the power to bring about 
such drastic consequences without the 
backing of some other superior authority 
such as legislation. While the Cooperative 
Societies Act 5 of 2003 or the Respondent’s 
by-laws did not specifically address the effect 
of special resolutions, reference was then had 
to the Companies Act, 2009. Section 179 
states:
“Dates on which resolutions take effect.

179. (1) A special resolution shall take effect 
as soon as it has been lodged with the 
Registrar under section 177.
(2) Any other resolution passed by a meeting 
of a company or of the holders of any class 
of shares of a company shall have effect as 
from the date on which it is passed.” 
[Emphasis added]

By analogy to the case of company 
resolutions, it was the considered view of the 
Ombudsman that the special resolution 
reached by the general membership of the 
scheme is valid only and binding to those 
members who resigned following the special 
general meeting held on the 10th May 2015. 
The Ombudsman found that it was unlawful 
therefore for the Respondent to have 
resolved that “those that resigned would 
have to terminate their resignation if they 
want to have their savings at the end of it all.” 
She found that the tenor of the language 
used is threatening to those who do not 
withdraw their resignation, which right the 
Respondent did not have, to require such 
from the resigned members, whose rights 
accrued at the time of resignation. They could 
not therefore be compelled or threatened 
into taking back their resignation to 
safeguard their savings and already accrued 
entitlements. The resolution therefore must 
be interpreted as operating only 
prospectively, or from the date from which it 
came into effect.

DECISION
The Complainant was entitled to payment of 
her savings plus interest due to her at the 
time of resignation from the Respondent 
scheme. Since the scheme had not made any 
surplus for some 12 years from the time when 
Complainant resigned her membership, the 
scheme could not reasonably and fairly be 
expected to pay additional interest as none 
was made.
 
THE ORDER 
The Respondent was ordered to pay 
Complainant the sum of E10, 123.57 plus 
interest of E878.25 accumulated up to the 31 
December 2013.



BACKGROUND
The Complainants were former employees of the 
1st Respondent (a local care centre) who paid 
pension contributions to the 2nd Respondent (a 
fund administrator). They commenced 
employment with the 1st Respondent on 2 
February 2008 and 27 April 2010 and their 
employment was terminated on 29 May 2017 
and 31 May 2017 respectively. During their 
period of employment, they respectively made 
contributions towards a pension benefit at the 
rate of E495.00 and E566.00 per month 
respectively. These would be deducted from 
their salaries for a pension benefit in the future. 
Following their resignation from 1st 
Respondent’s employ, they did not receive their 
due pension benefits as per their contributions. 
The Complainants first filed a complaint with the 
Conciliation, Mediation and Arbitration 
Commission (the Commission), after which they 
withdrew their complaint with the Commission 
and lodged it with this Tribunal.
     
COMPLAINT
The Complainants stated that following a 
redundancy exercise they were both handed 
termination letters on 29 May 2017, with a list of 
benefits due to them from the employer. Among 
these were pension benefits, which were 
proceeds of deductions from their salaries from 
the dates of their employment. They asserted 
that they received pension benefits representing 
two years of their employment with the 1st 
Respondent for the period between 2015 and 
2017. This amount was without interest. The 
Complainants argued that a pension 
representing an unpaid 4.4 years was 

outstanding. They argued that the amounts 
owing are illustrated as follows:

Complainant A
Monthly deduction  – E495.00 x 12 (4.4 years)
                      =E26, 136.00

Complainant B
Monthly deduction  – E566.00 x 12 (4.4 years)
           = E29, 884.80

They insisted that they want full payment of all 
their pension benefits including interest.

1st RESPONDENT’S RESPONSE
The 1st Respondent’s response painted a picture 
of complete disorganisation in its offices to such 
an extent that it did not have any documents in 
support of or with which to defend 
Complainants’ claims. In fact, it stated that the 
resignation of a former accounts clerk placed it 
at a disadvantage, with some documents 
belonging to it recovered from such former 
employee’s home. Other important documents 
were retrieved from its waste paper bins. A 
search of the offices also recovered a letter from 
the Financial Services Regulatory Authority 
(FSRA/the Regulator) wherein the Regulator 
questioned the remission of pension 
contributions by the 1st Respondent.

The response further referred to a letter dated 3 
December 2013 written by the 1st Respondent’s 
then Executive Director/Principal Officer 
alluding to members of the scheme reaching 
consensus to terminate the scheme due to lack 
of donors, and that by virtue of such 

termination, the 1st Respondent would no 
longer make pension contributions on behalf of 
its employees. 1st Respondent concluded that in 
light of these circumstances, deductions of 
employees’ salaries would have stopped 
immediately after the letter was written. 
The 1st Respondent’s plea was that the Tribunal 
summon its former Executive Director and 
Accounts Clerk who would provide answers to 
the claim lodged against it.

2nd RESPONDENT’S RESPONSE 
In its response the 2nd Respondent explained 
that it was appointed interim administrators by 
the Regulator to reconstruct members’ data 
from inception dates of several funds to 
December 2011. These funds had previously 
been administered by a certain fund 
administrator the administration of which was 
now a subject of a court battle. They were further 
required to administer funds for participating 
employers who were keen to continue to 
participate in a certain umbrella provident fund 
from then onwards. One of these funds was the 
one to which the Complainants’ contributions 
were to be remitted.

The 2nd Respondent confirmed the 
Complainants’ version that 1st Respondent 
never remitted contributions to its offices. 
Further that it was not aware of any members 
made redundant, nor any benefits paid to them. 
The 2nd Respondent affirmed that it had no 
further information to assist Complainants. It 
insisted that once it discharged its mandate as 
per the instruction from the Regulator, it handed 
over the reconstructed data to the liquidator in 
the matter.

DETERMINATION AND REASONS 
The issue for determination concerned the 
liability of a defaulting employer to pay 
contributions to a fund on behalf of its 
employees, and the appropriate order. The 
attendant question relates to whether or not the 
Complainants were entitled to pension 
contributions as represented above. 

Pension benefits are the total sum paid into the 
pension fund by the employer as delayed 

remuneration for the employee’s current work. 
This is approved by English Courts in the cases of 
Parry v Cleaver [1970] AC 1 and The Halcyon 
Skies [1976] WLR 514. Since the Fund was a 
contribution-based scheme, benefits could only 
be accessed if contributions had been made. 
When employees become eligible for a pension 
or, as in the present case, exit the fund by means 
of redundancy, the extent of contributions made 
by them and/or on their behalf becomes an 
important determinant for the value of their 
entitlement.
 
Duty to remit contributions
Section 16 of the Retirement Funds Act, 2005 
(RFA) sets the time frame within which monthly 
contributions must be submitted thus- 
“All contributions due to a retirement fund in 
respect of its members shall be paid to the fund 
or to the person administering the fund’s assets 
within 7 days of the expiry of the period for 
which it was due.”

Deduction of salaries
The Ombudsman had to determine whether 
Complainants were entitled to the amounts 
deducted from their salaries over the period of 
4.4 years. The 1st Respondent affirmed payment 
of Complainants pension benefits representing a 
two-year period. Unfortunately, it averred that it 
could not recover relevant documentation 
belonging to it- with some documents retrieved 
from former employees’ homes. It justified its 
lack of remission of funds to 2nd Respondent on 
the former Executive Director/Principal Officer’s 
2013 letter wherein the Executive Director 
terminated the existence of the fund. This 
assertion suggested that employees’ salaries 
were never deducted and remitted to 2nd 
Respondent towards their pension contributions 
after this letter was written. This allusion, 
however, conflicted with evidence of 
Complainants’ salary invoice slips dated as late 
as March 2017, demonstrating pension 
deductions from their salaries. Again, the 1st 
Respondent failed to explain this discrepancy in 
its statements in relation to evidence submitted 
by Complainants.

Quantum of benefits
The 1st Respondent’s Special Rules provided 
for a member’s rate of contribution as follows: 
“5. Member contribution Five percent of 
member’s fund salary
6. Employer contribution Five percent of 
member’s fund salary
Of which:

a) The amount is less the Fund’s expenses for 
the month, the death and funeral benefit 
referred to in Special Rules 7 and 8, shall 
be applied for this purpose.

The first Complaint’s basic salary was E13, 
138.00. Five percent of that is E656.90. The 
salary advice slip, however, showed the 
deduction as E495.00. The Ombudsman used 
the latter amount. Again, this was only a 
representation of ‘member contribution’ in 
terms of Special Rule 5 above. There was 
supposed to be another E495.00 towards the 
‘employer’s contribution’ to satisfy Special Rule 
6. A portrayal of total contributions for both 
Complainants over the 4.4 year period should 
have looked like this:

Employee 1
E495.00 x 2 x 12 x 4.4 years
= E52, 272.00

Employee 2
E566.00 x 2 x 12 x 4.4 years
= E59, 769.60
Special Rule 9 provided for cases where the 
member is retrenched and stated that “The 
member’s fund credit at the date of leaving 
employment.”

The Tribunal relied on a generic definition of 
“fund credit” being: 

• “All your contributions PLUS 
• All your employer’s contributions PLUS
• Any money you may have transferred into 

the fund from your previous employer’s 
fund 

PLUS
• The investment returns (positive and 

negative) you may have earned on all 
these amounts.

The benefits you get from the fund will depend 
on how much money is in your fund credit on 
the day you leave the fund.” 

Section 13(3) of the RFA provides that the rules 
of a retirement fund shall be binding on the 
fund, its members, employer, officers and any 
person who has a claim on the fund. The 
Ombudsman found that Complainants were 
entitled to receive the benefits as spelt out in 
the rules, or rather, that the employer was 
bound to make contributions on behalf of the 
Complainants as per the rules. Accepting the 
values identified as the employer’s and 
member’s contributions, the Complainants 
were entitled to the amounts represented 
above.

DECISION
The decision of the Ombudsman was that:
a) The 1st Respondent was in default of 

remitting Complainants’ and its own 
contributions to the 2nd Respondent as 
alleged by the Complainants.

b) The 1st Respondent’s failure to contribute 
to the 2nd Respondent was in violation of 
the RFA, and the Special rules of the Fund.

c) The 1st Respondent was indebted to 
Complainants in the amount representing 
the arrear contributions as calculated by 
this Tribunal.

THE ORDER
1. The 1st Respondent was ordered to 

compute and pay to the Complainants all 
contributions constituting their pension 
benefits. 

2. The payment referred to in (1) above was to 
include interest at the rate of returns on 
investment prevailing at the time, 
calculated from the date when the 
Complainant lodged the complaint with 
this Tribunal to the date of payment.
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The question then became whether or not the 
resolution made on the said day was binding 
on the Complainant.

To answer this question the Ombudsman 
considered the provisions of Section 83(e) of 
the Co-operative Societies Act 5 of 2003 (The 
Co-operative Act) which provides that a 
scheme’s funds is made up, among other 
things, of: capital borrowed from members in 
the form of voluntary savings deposits; and, 
shares which are allocated to each member 
according to such member’s contribution. 
Hence, whether it be shares, deposits or 
savings, they all form part of the “funds” of 
the scheme. This is confirmed in the 
Respondent’s by-law 13. Section 34( j) of the 
Co-operative Act provides that it is a right of a 
member of a co-operative “to claim refund of 
the member’s share or shares upon 
termination of membership.” The 
Ombudsman found that this implies any form 
of benefit related to that member, whether it 
is a member’s contributions to the scheme. It 
may take the form of savings or shares. As 
established from her assertion, Complainant 
had resigned from the scheme on 31 
December 2013. The Respondent’s by-laws 
themselves sanctioned termination of 
membership. By-law 9 states:

“Membership shall be terminated by:
……
c) Resignation after giving the society six 
months’ notice in writing for consideration 
purposes.” [Emphasis added]

The above provision determines that at least 
in June 2014 (six months after giving 
notification of resignation), the Complainant 
became entitled to her savings plus 
accumulated interest. However, on the 12th 
March 2014 the Respondent sent a letter to 
Complainant notifying her of the scheme’s 
indebtedness, requesting for patience on the 
part of Complainant not to demand 
immediate payment. Respondent alluded to a 
backlog in unpaid members’ claims. 

Only on 30 June 2015 (a year after attainment 
of the right to the stated amount) did the 
Respondent hold the special general meeting 
where there was the resolution to suspend 
payment of member’s benefits until such time 
that the Respondent could afford. Paragraph 
3.8 of the minutes from the meeting stated 
that “Resignations would not be entertained, 
those that resigned would have to terminate 
their resignation if they want to have their 
savings at the end of it all.” Effectively, this 
meant that even though the Complaint had 
resigned more than 18 months earlier, she 
had to terminate her resignation in order to 
obtain her savings. These facts raised the 
question whether such resolution was binding 
on the Complainant as well.

Applicability of resolution 
The Ombudsman considered that there is a 
general resistance to create legal 
consequences for conduct only after the 
conduct has occurred. She referred to the 
South African Supreme Court in the National 
Director of Public Prosecutions v Wouter 
Basson Case No: 131/2000 which quoted 
Justice Scalia in Kaiser Aluminium and 
Chemical Corporation et al v Bonjorno et al 
494 US 827 at 855 stating that: 
“The principle that the legal effect of conduct 
should ordinarily be assessed under the law 
that existed when the conduct took place has 
timeless and universal human appeal. It was 
recognized by the Greeks … by the Romans … 
by English common law … and by the Code 
Napoleon…”

The above principle is also recognised by the 
South African courts in which there is a strong 
presumption against the retrospective 
operation of a statute. Generally a statute will 
be understood as operating prospectively 
only unless the legislature has clearly 
expressed a contrary intention [Genrec MEI 
(Pty) Ltd v Industrial Council for the Iron, Steel, 
Engineering, Metallurgical Industry & Others 
[1994] ZASCA 143]. 

COMPLAINT
The Complainant was a member of a Savings 
and Credit Co-operative society (the scheme/ 
Respondent). On 30 December 2013 she had 
written a letter to the Respondent giving 
notice of her resignation from the scheme as 
at 31 December 2013. In the same letter she 
had requested that her savings, plus accrued 
interest to that point be paid to herself. In her 
complaint she argued that about two months 
subsequent to her resignation she received a 
letter from the scheme requesting that she be 
patient with the scheme as there was a 
backlog in its repayment exercise to members 
who had resigned.

Complainant stated that as at 31 January 
2014, her balance of savings was E10, 123.57 
plus interest of E878.25. She requested that 
she be awarded this amount.

RESPONDENT’S RESPONSE
In its response, the Respondent 
acknowledged Complainant’s resignation as a 
member. Respondent further stated that on 
10th May 2015 it had called all relevant 
stakeholders to a special general meeting 
which included current and former members. 
According to Respondent also present in this 
meeting were representatives from the 
Regulator’s office. In this meeting the 
Respondent’s Board explained to the 
membership the Respondent’s financial status 
and for them to decide on a way forward. 

The Respondent attached minutes from this 
meeting where it clearly stated, among other 
things: how the Respondent is insolvent; that 
the balance sheet as at 30 June 2014 indicated 
a deficit of E2.69 million; and, that the 
Respondent had failed to make any surplus 
for the past 12 years. 

The Respondent further stated how it would 
be willing to attend at the Tribunal’s office to 
discuss the matter, which was held on the 7th 
June 2017. The outcome of the facilitated 
settlement attempt was that the Respondent 
pointed out how the scheme was not in a 
position to pay out the Complainant due to its 
dire financial position.

DETERMINATION AND REASONS
The Ombudsman was called upon to 
determine whether or not the Complainant 
should be awarded her savings together with 
interest accrued at the time of resignation 
from the scheme.
 
There was no dispute of facts in this neither 
die Respondent deny that she resigned her 
membership and that she remained unpaid 
both her savings and interest. Be that as it 
may, the Respondent argued that it withheld 
payment following a special general meeting 
where the agenda was to come up with a plan 
to restore the scheme to profitability. 

In the circumstances of this complaint, it was 
not even a statute, but a mere resolution. The 
Ombudsman concluded that the resolution 
would not have the power to bring about 
such drastic consequences without the 
backing of some other superior authority 
such as legislation. While the Cooperative 
Societies Act 5 of 2003 or the Respondent’s 
by-laws did not specifically address the effect 
of special resolutions, reference was then had 
to the Companies Act, 2009. Section 179 
states:
“Dates on which resolutions take effect.

179. (1) A special resolution shall take effect 
as soon as it has been lodged with the 
Registrar under section 177.
(2) Any other resolution passed by a meeting 
of a company or of the holders of any class 
of shares of a company shall have effect as 
from the date on which it is passed.” 
[Emphasis added]

By analogy to the case of company 
resolutions, it was the considered view of the 
Ombudsman that the special resolution 
reached by the general membership of the 
scheme is valid only and binding to those 
members who resigned following the special 
general meeting held on the 10th May 2015. 
The Ombudsman found that it was unlawful 
therefore for the Respondent to have 
resolved that “those that resigned would 
have to terminate their resignation if they 
want to have their savings at the end of it all.” 
She found that the tenor of the language 
used is threatening to those who do not 
withdraw their resignation, which right the 
Respondent did not have, to require such 
from the resigned members, whose rights 
accrued at the time of resignation. They could 
not therefore be compelled or threatened 
into taking back their resignation to 
safeguard their savings and already accrued 
entitlements. The resolution therefore must 
be interpreted as operating only 
prospectively, or from the date from which it 
came into effect.

DECISION
The Complainant was entitled to payment of 
her savings plus interest due to her at the 
time of resignation from the Respondent 
scheme. Since the scheme had not made any 
surplus for some 12 years from the time when 
Complainant resigned her membership, the 
scheme could not reasonably and fairly be 
expected to pay additional interest as none 
was made.
 
THE ORDER 
The Respondent was ordered to pay 
Complainant the sum of E10, 123.57 plus 
interest of E878.25 accumulated up to the 31 
December 2013.



BACKGROUND
The Complainants were former employees of the 
1st Respondent (a local care centre) who paid 
pension contributions to the 2nd Respondent (a 
fund administrator). They commenced 
employment with the 1st Respondent on 2 
February 2008 and 27 April 2010 and their 
employment was terminated on 29 May 2017 
and 31 May 2017 respectively. During their 
period of employment, they respectively made 
contributions towards a pension benefit at the 
rate of E495.00 and E566.00 per month 
respectively. These would be deducted from 
their salaries for a pension benefit in the future. 
Following their resignation from 1st 
Respondent’s employ, they did not receive their 
due pension benefits as per their contributions. 
The Complainants first filed a complaint with the 
Conciliation, Mediation and Arbitration 
Commission (the Commission), after which they 
withdrew their complaint with the Commission 
and lodged it with this Tribunal.
     
COMPLAINT
The Complainants stated that following a 
redundancy exercise they were both handed 
termination letters on 29 May 2017, with a list of 
benefits due to them from the employer. Among 
these were pension benefits, which were 
proceeds of deductions from their salaries from 
the dates of their employment. They asserted 
that they received pension benefits representing 
two years of their employment with the 1st 
Respondent for the period between 2015 and 
2017. This amount was without interest. The 
Complainants argued that a pension 
representing an unpaid 4.4 years was 

outstanding. They argued that the amounts 
owing are illustrated as follows:

Complainant A
Monthly deduction  – E495.00 x 12 (4.4 years)
                      =E26, 136.00

Complainant B
Monthly deduction  – E566.00 x 12 (4.4 years)
           = E29, 884.80

They insisted that they want full payment of all 
their pension benefits including interest.

1st RESPONDENT’S RESPONSE
The 1st Respondent’s response painted a picture 
of complete disorganisation in its offices to such 
an extent that it did not have any documents in 
support of or with which to defend 
Complainants’ claims. In fact, it stated that the 
resignation of a former accounts clerk placed it 
at a disadvantage, with some documents 
belonging to it recovered from such former 
employee’s home. Other important documents 
were retrieved from its waste paper bins. A 
search of the offices also recovered a letter from 
the Financial Services Regulatory Authority 
(FSRA/the Regulator) wherein the Regulator 
questioned the remission of pension 
contributions by the 1st Respondent.

The response further referred to a letter dated 3 
December 2013 written by the 1st Respondent’s 
then Executive Director/Principal Officer 
alluding to members of the scheme reaching 
consensus to terminate the scheme due to lack 
of donors, and that by virtue of such 

termination, the 1st Respondent would no 
longer make pension contributions on behalf of 
its employees. 1st Respondent concluded that in 
light of these circumstances, deductions of 
employees’ salaries would have stopped 
immediately after the letter was written. 
The 1st Respondent’s plea was that the Tribunal 
summon its former Executive Director and 
Accounts Clerk who would provide answers to 
the claim lodged against it.

2nd RESPONDENT’S RESPONSE 
In its response the 2nd Respondent explained 
that it was appointed interim administrators by 
the Regulator to reconstruct members’ data 
from inception dates of several funds to 
December 2011. These funds had previously 
been administered by a certain fund 
administrator the administration of which was 
now a subject of a court battle. They were further 
required to administer funds for participating 
employers who were keen to continue to 
participate in a certain umbrella provident fund 
from then onwards. One of these funds was the 
one to which the Complainants’ contributions 
were to be remitted.

The 2nd Respondent confirmed the 
Complainants’ version that 1st Respondent 
never remitted contributions to its offices. 
Further that it was not aware of any members 
made redundant, nor any benefits paid to them. 
The 2nd Respondent affirmed that it had no 
further information to assist Complainants. It 
insisted that once it discharged its mandate as 
per the instruction from the Regulator, it handed 
over the reconstructed data to the liquidator in 
the matter.

DETERMINATION AND REASONS 
The issue for determination concerned the 
liability of a defaulting employer to pay 
contributions to a fund on behalf of its 
employees, and the appropriate order. The 
attendant question relates to whether or not the 
Complainants were entitled to pension 
contributions as represented above. 

Pension benefits are the total sum paid into the 
pension fund by the employer as delayed 

remuneration for the employee’s current work. 
This is approved by English Courts in the cases of 
Parry v Cleaver [1970] AC 1 and The Halcyon 
Skies [1976] WLR 514. Since the Fund was a 
contribution-based scheme, benefits could only 
be accessed if contributions had been made. 
When employees become eligible for a pension 
or, as in the present case, exit the fund by means 
of redundancy, the extent of contributions made 
by them and/or on their behalf becomes an 
important determinant for the value of their 
entitlement.
 
Duty to remit contributions
Section 16 of the Retirement Funds Act, 2005 
(RFA) sets the time frame within which monthly 
contributions must be submitted thus- 
“All contributions due to a retirement fund in 
respect of its members shall be paid to the fund 
or to the person administering the fund’s assets 
within 7 days of the expiry of the period for 
which it was due.”

Deduction of salaries
The Ombudsman had to determine whether 
Complainants were entitled to the amounts 
deducted from their salaries over the period of 
4.4 years. The 1st Respondent affirmed payment 
of Complainants pension benefits representing a 
two-year period. Unfortunately, it averred that it 
could not recover relevant documentation 
belonging to it- with some documents retrieved 
from former employees’ homes. It justified its 
lack of remission of funds to 2nd Respondent on 
the former Executive Director/Principal Officer’s 
2013 letter wherein the Executive Director 
terminated the existence of the fund. This 
assertion suggested that employees’ salaries 
were never deducted and remitted to 2nd 
Respondent towards their pension contributions 
after this letter was written. This allusion, 
however, conflicted with evidence of 
Complainants’ salary invoice slips dated as late 
as March 2017, demonstrating pension 
deductions from their salaries. Again, the 1st 
Respondent failed to explain this discrepancy in 
its statements in relation to evidence submitted 
by Complainants.

Quantum of benefits
The 1st Respondent’s Special Rules provided 
for a member’s rate of contribution as follows: 
“5. Member contribution Five percent of 
member’s fund salary
6. Employer contribution Five percent of 
member’s fund salary
Of which:

a) The amount is less the Fund’s expenses for 
the month, the death and funeral benefit 
referred to in Special Rules 7 and 8, shall 
be applied for this purpose.

The first Complaint’s basic salary was E13, 
138.00. Five percent of that is E656.90. The 
salary advice slip, however, showed the 
deduction as E495.00. The Ombudsman used 
the latter amount. Again, this was only a 
representation of ‘member contribution’ in 
terms of Special Rule 5 above. There was 
supposed to be another E495.00 towards the 
‘employer’s contribution’ to satisfy Special Rule 
6. A portrayal of total contributions for both 
Complainants over the 4.4 year period should 
have looked like this:

Employee 1
E495.00 x 2 x 12 x 4.4 years
= E52, 272.00

Employee 2
E566.00 x 2 x 12 x 4.4 years
= E59, 769.60
Special Rule 9 provided for cases where the 
member is retrenched and stated that “The 
member’s fund credit at the date of leaving 
employment.”

The Tribunal relied on a generic definition of 
“fund credit” being: 

• “All your contributions PLUS 
• All your employer’s contributions PLUS
• Any money you may have transferred into 

the fund from your previous employer’s 
fund 

PLUS
• The investment returns (positive and 

negative) you may have earned on all 
these amounts.

The benefits you get from the fund will depend 
on how much money is in your fund credit on 
the day you leave the fund.” 

Section 13(3) of the RFA provides that the rules 
of a retirement fund shall be binding on the 
fund, its members, employer, officers and any 
person who has a claim on the fund. The 
Ombudsman found that Complainants were 
entitled to receive the benefits as spelt out in 
the rules, or rather, that the employer was 
bound to make contributions on behalf of the 
Complainants as per the rules. Accepting the 
values identified as the employer’s and 
member’s contributions, the Complainants 
were entitled to the amounts represented 
above.

DECISION
The decision of the Ombudsman was that:
a) The 1st Respondent was in default of 

remitting Complainants’ and its own 
contributions to the 2nd Respondent as 
alleged by the Complainants.

b) The 1st Respondent’s failure to contribute 
to the 2nd Respondent was in violation of 
the RFA, and the Special rules of the Fund.

c) The 1st Respondent was indebted to 
Complainants in the amount representing 
the arrear contributions as calculated by 
this Tribunal.

THE ORDER
1. The 1st Respondent was ordered to 

compute and pay to the Complainants all 
contributions constituting their pension 
benefits. 

2. The payment referred to in (1) above was to 
include interest at the rate of returns on 
investment prevailing at the time, 
calculated from the date when the 
Complainant lodged the complaint with 
this Tribunal to the date of payment.
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The question then became whether or not the 
resolution made on the said day was binding 
on the Complainant.

To answer this question the Ombudsman 
considered the provisions of Section 83(e) of 
the Co-operative Societies Act 5 of 2003 (The 
Co-operative Act) which provides that a 
scheme’s funds is made up, among other 
things, of: capital borrowed from members in 
the form of voluntary savings deposits; and, 
shares which are allocated to each member 
according to such member’s contribution. 
Hence, whether it be shares, deposits or 
savings, they all form part of the “funds” of 
the scheme. This is confirmed in the 
Respondent’s by-law 13. Section 34( j) of the 
Co-operative Act provides that it is a right of a 
member of a co-operative “to claim refund of 
the member’s share or shares upon 
termination of membership.” The 
Ombudsman found that this implies any form 
of benefit related to that member, whether it 
is a member’s contributions to the scheme. It 
may take the form of savings or shares. As 
established from her assertion, Complainant 
had resigned from the scheme on 31 
December 2013. The Respondent’s by-laws 
themselves sanctioned termination of 
membership. By-law 9 states:

“Membership shall be terminated by:
……
c) Resignation after giving the society six 
months’ notice in writing for consideration 
purposes.” [Emphasis added]

The above provision determines that at least 
in June 2014 (six months after giving 
notification of resignation), the Complainant 
became entitled to her savings plus 
accumulated interest. However, on the 12th 
March 2014 the Respondent sent a letter to 
Complainant notifying her of the scheme’s 
indebtedness, requesting for patience on the 
part of Complainant not to demand 
immediate payment. Respondent alluded to a 
backlog in unpaid members’ claims. 

Only on 30 June 2015 (a year after attainment 
of the right to the stated amount) did the 
Respondent hold the special general meeting 
where there was the resolution to suspend 
payment of member’s benefits until such time 
that the Respondent could afford. Paragraph 
3.8 of the minutes from the meeting stated 
that “Resignations would not be entertained, 
those that resigned would have to terminate 
their resignation if they want to have their 
savings at the end of it all.” Effectively, this 
meant that even though the Complaint had 
resigned more than 18 months earlier, she 
had to terminate her resignation in order to 
obtain her savings. These facts raised the 
question whether such resolution was binding 
on the Complainant as well.

Applicability of resolution 
The Ombudsman considered that there is a 
general resistance to create legal 
consequences for conduct only after the 
conduct has occurred. She referred to the 
South African Supreme Court in the National 
Director of Public Prosecutions v Wouter 
Basson Case No: 131/2000 which quoted 
Justice Scalia in Kaiser Aluminium and 
Chemical Corporation et al v Bonjorno et al 
494 US 827 at 855 stating that: 
“The principle that the legal effect of conduct 
should ordinarily be assessed under the law 
that existed when the conduct took place has 
timeless and universal human appeal. It was 
recognized by the Greeks … by the Romans … 
by English common law … and by the Code 
Napoleon…”

The above principle is also recognised by the 
South African courts in which there is a strong 
presumption against the retrospective 
operation of a statute. Generally a statute will 
be understood as operating prospectively 
only unless the legislature has clearly 
expressed a contrary intention [Genrec MEI 
(Pty) Ltd v Industrial Council for the Iron, Steel, 
Engineering, Metallurgical Industry & Others 
[1994] ZASCA 143]. 

COMPLAINT
The Complainant was a member of a Savings 
and Credit Co-operative society (the scheme/ 
Respondent). On 30 December 2013 she had 
written a letter to the Respondent giving 
notice of her resignation from the scheme as 
at 31 December 2013. In the same letter she 
had requested that her savings, plus accrued 
interest to that point be paid to herself. In her 
complaint she argued that about two months 
subsequent to her resignation she received a 
letter from the scheme requesting that she be 
patient with the scheme as there was a 
backlog in its repayment exercise to members 
who had resigned.

Complainant stated that as at 31 January 
2014, her balance of savings was E10, 123.57 
plus interest of E878.25. She requested that 
she be awarded this amount.

RESPONDENT’S RESPONSE
In its response, the Respondent 
acknowledged Complainant’s resignation as a 
member. Respondent further stated that on 
10th May 2015 it had called all relevant 
stakeholders to a special general meeting 
which included current and former members. 
According to Respondent also present in this 
meeting were representatives from the 
Regulator’s office. In this meeting the 
Respondent’s Board explained to the 
membership the Respondent’s financial status 
and for them to decide on a way forward. 

The Respondent attached minutes from this 
meeting where it clearly stated, among other 
things: how the Respondent is insolvent; that 
the balance sheet as at 30 June 2014 indicated 
a deficit of E2.69 million; and, that the 
Respondent had failed to make any surplus 
for the past 12 years. 

The Respondent further stated how it would 
be willing to attend at the Tribunal’s office to 
discuss the matter, which was held on the 7th 
June 2017. The outcome of the facilitated 
settlement attempt was that the Respondent 
pointed out how the scheme was not in a 
position to pay out the Complainant due to its 
dire financial position.

DETERMINATION AND REASONS
The Ombudsman was called upon to 
determine whether or not the Complainant 
should be awarded her savings together with 
interest accrued at the time of resignation 
from the scheme.
 
There was no dispute of facts in this neither 
die Respondent deny that she resigned her 
membership and that she remained unpaid 
both her savings and interest. Be that as it 
may, the Respondent argued that it withheld 
payment following a special general meeting 
where the agenda was to come up with a plan 
to restore the scheme to profitability. 

In the circumstances of this complaint, it was 
not even a statute, but a mere resolution. The 
Ombudsman concluded that the resolution 
would not have the power to bring about 
such drastic consequences without the 
backing of some other superior authority 
such as legislation. While the Cooperative 
Societies Act 5 of 2003 or the Respondent’s 
by-laws did not specifically address the effect 
of special resolutions, reference was then had 
to the Companies Act, 2009. Section 179 
states:
“Dates on which resolutions take effect.

179. (1) A special resolution shall take effect 
as soon as it has been lodged with the 
Registrar under section 177.
(2) Any other resolution passed by a meeting 
of a company or of the holders of any class 
of shares of a company shall have effect as 
from the date on which it is passed.” 
[Emphasis added]

By analogy to the case of company 
resolutions, it was the considered view of the 
Ombudsman that the special resolution 
reached by the general membership of the 
scheme is valid only and binding to those 
members who resigned following the special 
general meeting held on the 10th May 2015. 
The Ombudsman found that it was unlawful 
therefore for the Respondent to have 
resolved that “those that resigned would 
have to terminate their resignation if they 
want to have their savings at the end of it all.” 
She found that the tenor of the language 
used is threatening to those who do not 
withdraw their resignation, which right the 
Respondent did not have, to require such 
from the resigned members, whose rights 
accrued at the time of resignation. They could 
not therefore be compelled or threatened 
into taking back their resignation to 
safeguard their savings and already accrued 
entitlements. The resolution therefore must 
be interpreted as operating only 
prospectively, or from the date from which it 
came into effect.

DECISION
The Complainant was entitled to payment of 
her savings plus interest due to her at the 
time of resignation from the Respondent 
scheme. Since the scheme had not made any 
surplus for some 12 years from the time when 
Complainant resigned her membership, the 
scheme could not reasonably and fairly be 
expected to pay additional interest as none 
was made.
 
THE ORDER 
The Respondent was ordered to pay 
Complainant the sum of E10, 123.57 plus 
interest of E878.25 accumulated up to the 31 
December 2013.
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